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PROCUREMENT  POLICIES  AND  PROCEDURES  HANDBOOK 
Frequently  Asked  Questions  and  Answers 

Procurement  Management  Teams 
TSee  Handbook  Part  One  Section  111-1 


QUESTION:  How  do  Departments  figure  out  who  to  contact  for  a  particular  PMT  when  they  have 
procurements  over  $50,000  (or  can  they  proceed  independently  without  checking  in 
at  all  with  the  PMT?) 

ANSWER:  According  to  the  new  policies  and  procedures,  Departments  can  proceed 

independently  with  procurements  over  $50,000,  for  both  goods  and  services,  if  those 
goods  and  services  are  not  already  available  through  established  Statewide 
Contracts.  However,  it  is  recommended  and  encouraged  that  Departments  discuss 
planned  procurements  with  the  appropriate  PMT  to  see  if  other  agencies  may  be 
interested  in  joining  their  procurement,  or  whether  the  PMT  is  already  working  on  a 
larger  contract  that  may  incorporate  the  planned  procurement.  Also,  Departments 
may  request  that  a  PMT  perform  an  over  $50,000  procurement  on  their  behalf.  For 
now,  Departments  looking  to  talk  to  someone  at  OSD  regarding  a  particular  PMT  can 
contact: 


Kathleen  Kennedy  via  E-mail  or  at  727-7500,  x  282; 
Ellen  Phillips  via  E-mail  or  at  727-7500  x  230 
Dick  Mordaunt  via  E-mail  or  at  727-7500  x  302. 


QUESTION:  Where  can  I  find  copies  of  the  RFR  attachments  and  the  Procurement  Group  to 
Object  Code  Crosswalk? 

ANSWER:  The  Handbook  attachments,  are  available  as  part  of  the  Procurement  Policies  and 
Procedures  Handbook,  which  can  be  purchased  for  $10.00  through  Central 
Reprographics  at  (617)  727-7500  x  440.  If  you  have  access  to  the  Internet,  this 
information  can  also  be  downloaded  for  free  at: 
http://www.magnet.state.ma.us/osd/phand/index.htm 

QUESTION:  There  are  3  e-mail  addresses  for  help.  Which  types  of  questions  should  be  directed 
to  which  e-mail  address?  If  it  makes  no  difference,  why  are  there  3  e-mail  addresses 
for  help? 

ANSWER:  The  three  addresses  were  created  so  that  people  who  may  not  know  the  exact 

address  could  try  different  key  words  based  on  the  nature  of  their  question,  i.e.  Help 
@  pmt,  help@pgs,  etc.  To  reach  the  help  desk.  So,  it  does  not  matter  which 
address  you  use,  because  they  are  all  directed  to  the  same  place,  and  the  same 
group  of  people  are  working  to  answer  the  questions  as  quickly  as  possible. 

Statewide  Contracts 

QUESTION:  I  am  unsure  of  the  process  for  procuring  training  services  for  non  Statewide 

Contract  contractors.  Specifically,  If  I  want  to  hire  a  trainer  who  isn't  listed  on  the 
Statewide  Contract,  do  I  need  to  go  out  for  bid,  advertise,  or  hire  the  cheapest  of  3 
providers?  Is  there  a  limit  below  which  ($1,000,  $25,000,  $50,000)  below  which  I 
don't  have  to  go  through  the  above  steps? 

ANSWER:  The  RFR  process  outlined  in  the  regulations  (801  CMR  21.00)  and  the  Procurement 
Policies  and  Procedures  Handbook  is  used  for  all  procurements  of  commodities 
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and  services  greater  than  $1,000  which  are  not  exempted  from  procurement  as  an 
exception,  or  are  not  already  covered  under  an  existing  Statewide  Contract.  Please 
review  the  Handbook  carefully  for  information  on  thresholds  which  trigger  the  use  of 
an  RFR  and  because  there  is  no  requirement  for  the  "cheapest  of  3".  The 
Department  chooses  the  "best  value". 

QUESTION:  If  I  want  to  hire  a  trainer  that  is  listed  on  the  Statewide  Contract,  but  to  train  a  course 
that  isn't  listed  on  the  Stateiwde  Contract,  do  I  need  to  get  3  bids,  etc. 

ANSWER:  First  you  will  need  to  determine  whether  the  Statewide  Contract  is  broad  enough  to 
include  the  anticipated  course.  The  best  way  to  do  this  is  to  contact  the  relevant 
Procurement  Management  Team  (PMT)  for  this  Statewide  Contract  (the  Human 
Resources  Procurement  Group)  by  sending  your  request  to  Help@PMT@PGS  or 
FAX  617-727-4527,  Attention  Kathleen  Kennedy.  If  you  find  out  that  this  course  is 
not  covered  under  the  current  Statewide  Contract  then  follow  the  instructions  in  the 
Handbook  for  completing  an  RFR. 

QUESTION:  Is  it  a  blanket  statement  to  say  that  anything  under  Statewide  Contract  will  not  need 
an  RFR? 


ANSWER:  If  a  commodity  or  service  is  on  a  Statewide  Contract,  the  RFR  is  not  required.  The 
only  requirement  is  that  the  Department  use  the  correct  transaction  and  object  code 
before  that  Statewide  Contract. 


QUESTION:  It  is  clear  that  non-Executive  Branch  Departments  do  not  have  to  follow  801  CMR 
21.00  but  are  strongly  encouraged.  Does  this  apply  to  the  Commonwealth  Terms 
and  Conditions  and  Standard  Contract  Form  as  well?? 


ANSWER:  Non-Executive  Branch  Departments  are  encouraged  to  comply  with  801  CMR  21.00 
and  the  Procurement  Policies  and  Procedures  Handbook.  Over  25  Departments, 
including  Fitchburg  State  College,  participated  in  the  Procurement  Reform  effort. 
The  concept  of  "Best  Value"  vs.  low  bid  and  the  Request  for  Response  (RFR)  that  is 
"build  to  suit"  will  be  very  helpful  to  Departments.  All  Departments  (including  non- 
executive branch  Departments)  must  use  the  new  contract  forms.  There  will  be  a 
universal  approach  to  contracting.  Each  vendor  will  sign  the  Commonwealth 
Terms  and  Conditions  once.  Evidence  of  this  document  being  on  file  will  be 
identified  on  the  MMARS  Vendor  file.  For  each  procurement,  the  Standard 
Contract  Form  is  required,  or  an  alternative  form  created  by  the  non-executive 
branch  Department  which  has  been  reviewed  by  the  Help  Team  Legal  staff  from  the 
Office  of  the  Comptroller  (OSC)  and  PGS.  This  Form  is  one  page  and  the  Request 
for  Response  (RFR)  and  the  Response  (or  similar  documentation  used  by  non- 
executive branch  Departments)  must  be  attached.  This  completes  the  contract.  In 
the  event  the  alternative  form  has  not  been  reviewed  by  the  Help  Team  Legal  staff 
prior  to  submission  of  a  contract  additional  review  time  upon  submission  will  be 
required. 

QUESTION:  Under  Procurement  Reform,  is  a  Department  allowed  to  purchase  a  PC  from  an 

approved  MA  vendor(but  one  not  on  the  statewide  blanket)if  (1)  the  particular  PC  is 
not  offered  by  either  the  PC  vendor  or  one  of  the  integrators  and  if  (2)  the  PC  is  the 
best  value,  as  defined  under  procurement  principles?. ...vendors  on  the  statewide 
blanket  do  not  manufacture  PC's;  they  purchase  and  then  resell  them  to  government 
agencies  with  an  added  cost  that  is  quite  significant.  This  question  is  prompted  by 
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the  unnecessary  overpayment  to  those  vendors  purchasing  directly  from 
manufacturers  would  provide  Departments  with  the  best  value 

ANSWER:    If  the  PC  you  are  looking  for  is  on  the  PC  Statewide  Contract,  you  must  use  the 
Statewide  Contract.  There  are  15  contractors  on  the  PC  Statewide  Contract, 
including  Copley,  that  can  provide  PCs.  If  none  of  these  contractors  can  provide  you 
with  the  information  technology  you  require,  please  contact  the  OSD  IT  Procurement 
Management  Teams.  The  general  rule  is  that  when  a  Department  can  legitimately 
justify  that  an  item  that  they  need  is  not  available  on  a  Statewide  Contract  then  this 
justification  is  documented  as  part  of  the  procurement  file  and  the  Department 
conducts  a  procurement,  an  RFR  if  the  total  value  of  the  procurement  is  over  $1,000, 
in  accordance  with  801  CMR  21.00  and  the  Procurement  Policies  and  Procedures 
Handbook.  If  the  PC  equipment  you  require  is  on  both  the  PC  Statewide  Contract 
and  the  manufacturer  itself  is  also  willing  to  sell  it  directly  to  you  on  a  more  favorable 
value  than  the  contractor  will,  you  still  must  go  with  the  Statewide  contractor.  Even 
though  some  manufacturers  such  as  IBM,  AT&T,  Wang,  Data  General  etc.  sell  direct 
as  well  as  through  resellers,  they  cannot  sell  to  the  state  because  they  do  not  have  a 
contract  with  the  state  which  was  competitively  created.  You  could  attempt  to 
negotiate  a  better  deal  with  the  Statewide  Contractor  by  asking  it  to  match  the 
manufacturer's  price.  No  vendors  were  excluded  from  submitting  bids  on  the  PC 
statewide  solicitation.  In  fact,  DEC,  a  manufacturer,  won  a  PC  Statewide  Contracting 
the  Novell  integrator  category. 

QUESTION:  Several  Statewide  Contracts  were  set  up  for  a  3  year  duration  (7/1/95  -  6/30/98)  with 
several  providers  under  them.  In  order  to  pay  for  Services  they  might  provide  in  FY 
97,  can  an  SC  be  set  up  for  FY  97  without  waiting  for  a  new  provider  contract  to  be 
attached? 

ANSWER:  Since  the  contractors  have  already  signed  a  3  year  contract  (Statewide  Contract)  in 
FY95  they  will  not  be  required  to  sign  a  new  contract  for  FY97  and  services  should 
continue  to  be  provided  under  the  existing  contract  as  procured  under  the  old 
regulation  (801  CMR  20:00). 

QUESTION:  What  is  the  procedure  on  adding  a  new  provider  to  an  existing  Statewide  Contract 
(ending  in  98)?  What  documentation  is  required?  Is  an  RFR  required? 

ANSWER:  The  procedure  for  adding  new  contractors  to  an  existing  Statewide  Contract  (expiring 
in  1998)  will  be  determined  by  the  language  in  the  original  procurement  under  the  old 
regulations.  If  the  language  of  the  original  procurement  allowed  additions  of  new 
contractors  then  these  new  contractors  will  be  required  to  execute  the  new  contract 
forms  {Commonwealth  Terms  and  Conditions  and  the  Standard  Contract  Form) 
unless  the  old  standard  contract  boilerplates  were  already  executed  prior  to  April  19, 
1996.  The  attachments  for  the  contract  will  be  a  copy  of  the  original  solicitation  and 
the  contractors  required  submission  of  qualifications  as  required  in  the  original 
solicitation.  If  the  original  solicitation  did  not  contain  language  which  allowed  the 
addition  of  new  contractors  during  the  period  of  the  Statewide  Contract  then  new 
contractors  may  not  be  added  to  this  Statewide  Contract  without  first  using  an  RFR 
under  801  CMR  21.00  and  the  Procurement  Policies  and  Procedures  Handbook 
to  advertise  the  existence  of  this  Statewide  Contract  and  notifying  current  as  well  as 
new  potential  contractors  that  additional  contractors  may  be  added  to  the  existing 
Statewide  Contract  based  on  the  original  specifications  outlined  in  the  original 
procurement. 
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QUESTION:  We  use  printed  case  folders  for  individual  case  files.  We  are  currently  using  a  local 
printer  to  print  these  folders.  Is  there  someone  on  a  Statewide  Contract  I  could 
contact  about  doing  these  for  us? 

ANSWER:  The  Operational  Services  Division  (OSD  -  formerly  DPGS)  is  working  on  a 

comprehensive  printing  contract  which  will  cover  a  variety  of  printing  needs  in  all 
regions  of  the  Commonwealth.  This  contract  will  be  reviewed  by  the  new  PMT  for 
Office  Supplies  and  Equipment,  and  will  not  be  ready  immediately.  In  the  meantime, 
since  the  folders  are  needed  on  a  regular  basis,  you  are  advised  to  procure  them 
through  a  small  procurement  RFR,  according  to  the  RFR  guidelines  in  the 
Procurement  Handbook.  Once  this  Statewide  Contract  is  issued,  Departmens  will  be 
notified,  and  may  use  it  in  making  future  purchases. 

QUESTION:  Are  MMARS  Memo  #240  and  Operational  Services  Division  (OSD  -  formerly  DPGS) 
Memorandum  96-7,  Procedures  for  the  purchase,  lease  or  rental  of  Micrographic  or 
reprographic  equipment,  systems,  supplies  and  services.  Are  these  procedures  still 
in  effect  or  have  they  changed  with  the  new  Procurement  Reform  act?  If  so,  where 
is  this  covered  in  the  Handbook? 

ANSWER:  The  Lease/Rental  of  Micrographic  or  Reprographic  equipment,  supplies  and  services 
should  be  procured  under  801  CMR  21.00  regulations.  The  guidance  provided  in 
MMARS  #240  and  Operational  Services  Division  (OSD  -  formerly  DPGS)  Memo  #96- 
7  is  still  in  effect  because  it  does  not  conflict  with  the  new  regulation  801  CMR  21.00 
and  the  Procurement  Policies  and  Procedures  Handbook.  The  Lease,  Rental, 
and  Maintenance  of  Micrographic  or  Reprographic  equipment  is  covered  under  an 
existing  Statewide  Contract.  Therefore,  if  a  Department  wants  to  Rent  or  Lease  such 
equipment  or  requires  maintenance  services,  it  should  select  the  machine  or  the 
service  from  the  existing  Statewide  Contract. 

Further  detailed  is  as  follows: 

1.  A  Department  determines  the  need  to  acquire  a  photocopier  machine  or  service 
and  selects  the  type  of  machine/service  and  method  of  procurement  from  the 
existing  Operational  Services  Division  (OSD  -  formerly  DPGS)  Statewide  Contract. 

2.  Both  the  Department  and  the  Contractor  may  sign  the  optional 
Equipment/Services  Confirmation  Form  (see  attachment  in  Handbook)  to  confirm  the 
selection  of  items  and  options.  The  purpose  of  the  Equipment/Services  Confirmation 
form  is  to  confirm  with  the  vendor  exactly  which  equipment  and/or  services  is  being 
selected  from  the  Statewide  contract. 

3.  A  Department  must  prepare  an  LO  for  a  Lease  or  Rental,  an  SC  for  Maintenance 
Services,  and  a  PG  for  direct  purchasing. 

4.  As  of  7/1/96  for  a  rental,  lease,  or  lease/purchase,  the  Statewide  Contract  will  be 
on  the  MSA  tables  and  can  be  referenced  with  an  LO  and  will  go  to  "DONE"  status 
overnight.  Departments  should  keep  relevant  documentation  as  part  of  the 
Procurement  File.  Please  see  security  memo  distributed  5/24/96  (attached).  The 
optional  Equipment/Services  Confirmation  Form  may  be  used  to  verify  details  of 
lease  agreement.  Completed  Equipment/Service  Confirmation  and  LO  or  a  screen 
print  of  the  Price  Agreement  Table  and  LO  to  the  the  Office  of  the  Comptroller  (OSC) 
for  PEND5  approval. 
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5.  For  maintenance  a  Department  is  responsible  for  processing  an  SC  referencing 
the  Statewide  MSA  (ST5I461)  in  the  Ref.  Serv.  Agrmnt  field  and  entering  the 
information  into  MMARS.  As  long  as  the  SC  references  a  valid  Statewide  Contract, 
no  paperwork  need  be  submitted  to  the  Office  of  the  Comptroller  (OSC).  See  5/24/96 
memo  from  Ed  Drea  which  outlines  MMARS  Security  Changes  due  to  Procurement 
Reform.  Once  the  initial  maintenance  warranty  period  under  the  Statewide  Contract 
has  expired  (usually  90  days)  a  Department  will  be  required  to  enter  a  separate  SC 
for  maintenance  costs  utilizing  the  statewide  MSA  (ST5L461). 

6.  For  direct  purchase,  a  Department  must  enter  a  PG  document  into  MMARS. 

7.  In  the  instances  where  the  equipment  being  rented,  leased,  or  leased/purchased 
is  not  on  a  Statewide  Contract,  the  Department  is  responsible  for  doing  its  own 
procurement  following  the  guidance  outlined  in  the  Commonwealth  of  Massachusetts 
Procurement  Policies  and  Procedures  Handbook.  See  the  Threshold  Matrix  in 
Chapter  One-Section  V.-  Page  5  for  an  overview  of  RFR  requirements. 

8.  Same  as  #7  for  when  Maintenance  Services  being  contracted  for  are  not  on  a 
Statewide  Contract. 

QUESTION:  Who's  managing  the  IT  Statewide  contract?  Anyway,  FCP  has  given  me  a  quote  on 
2  copies  of  a  network  software  program  from  Banyan  called  Extra!  Personal  Client. 
The  software  costs  $160  per  copy,  and  I  imagine  it  comes  in  a  small  box  like  most 
software.  FCP's  quote  includes  $50  for  shipping.  This  seems  outrageous  to  me. 
They  say  that  the  shipping  charge  represents  the  cost  of  sending  the  software  from 
Banyan  to  the  distributor,  from  the  distributor  to  FCP,  and  from  FCP  to  me.  Is  this 
shipping  charge  consistent  with  the  prices  negotiated  under  the  blanket  contract,  or 
is  FCP  trying  to  rip  me  off? 

ANSWER:  The  team  leader  at  Operational  Services  Division  (OSD  -  formerly  DPGS)  for  Desktop 
systems  is  Gerry  Ostrer.  His  telephone  number  is  727-7500  ext.  206  or  E-mail  at: 
Gerry  Ostrer@PMT@PGS.  Please  direct  all  inquiries  regarding  desk  top 
procurement  systems  both  blanket  or  non-blanket  contract  procurements  to  him  for 
advice  and  guidance. 

QUESTION:  We  presently  utilize  the  above  referenced  contract  for  the  lease  of  approximately  50 
beepers  from  Mobilemedia.  According  to  Operational  Services  Division  (OSD  - 
formerly  DPGS)  Memorandum  95-3,  this  contract  expires  on  July  15,  1996  with  an 
option  to  extend  for  an  additional  12  months. 

Is  this  extension  option  being  exercised? 

If  not,  is  Operational  Services  Division  (OSD  -  formerly  DPGS)  issuing  a  new 

Statewide  Contract? 
If  not,  what  is  the  process  we  would  have  to  follow  to  continue  our  lease 
arrangement  with  Mobilemedia?  Or  would  we  need  to  do  an  RFR  solicitation? 
If  so,  can  we  extend  the  existing  contract  to  allow  for  a  proper  planning 
and  transition  phase  in  the  event  we  select  a  new  vendor? 

ANSWER:  The  Commonwealth  Statewide  Contract  for  paging  devices  has  been  extended  for  12 
months.  In  fact,  lower  rates  have  been  negotiated  for  this  term,  and  will  be  released 
in  a  OSD  Update  in  the  very  near  future.  If  you  have  any  questionss  regarding  this 
contract,  please  contact  the  Office  Supply  and  Equipment  Team  Leader,  at  727- 
7500,  x  370. 
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QUESTION:  The  Department  wishes  to  procure  some  Wallet  Badges  off  contract .  Since  their  is 
an  active  Price  Agreement  under  PA  C45160100  .  The  item  that  we  like  to  procure 
varies  from  the  offered  contract  one.  The  Department  will  utilize  from  the  named 
Vendor  on  the  PA.  Please  inform  me  if  this  could  or  couldn't  be  executed. 

ANSWER:  When  ordering  commodities,  not  on  a  Operational  Services  Division  (OSD  -  formerly 
DPGS)  blanket  contract,  Departments  may  do  an  incidental  purchase  if  the  purchase 
is  valued  at  less  than  $1,000  or  the  RFR  process  if  the  items  being  purchased  are 
over  $1 ,000.  If  over  $1 ,000,  Departments  must  determine  whether  to  use  the  small 
or  large  procurement  process.  Please  see  Policy  and  Procedures  Handbook,  Part 
One,  Section  V:  PROCUREMENT  SNAPSHOT  to  assist  you  in  determining  the 
correct  procurement  method  for  your  purchase.  To  answer  your  question 
specifically,  if  the  wallet  badges  you  want  are  not  on  the  Operational  Services 
Division  (OSD  -  formerly  DPGS)  blanket  contract  you  referenced  in  your  QUESTION, 
one  of  the  procurement  methods  identified  above  must  be  utilized  to  facilitate  your 
procurement. 

QUESTION:  I  have  a  QUESTION  about  maintenance  contracts.  We  have  one  blanket  vendor 

who  has  quoted  a  very  favorable  rate  if  annual  billing  is  allowed  (would  provide  for  a 
7%  reduction).  Would  you  know  if  this  is  allowable? 

ANSWER:  This  arrangement  is  not  allowable.  A  7%  reduction  is  not  a  sufficient  discount  to 

justify  the  risk  in  paying  this  contractor  at  the  beginning  of  the  maintenance  contract. 
There  is  too  great  a  financial  risk  that  the  contractor  will  fail  to  perform  and  that  the 
Commonwealth  will  be  unable  to  recoup  the  funds  expended.  Payments  are 
recommended  to  be  made  no  less  frequently  than  quarterly,  unless  there  is 
substantial  documentation  that  the  vendor  is  reputable,  has  excellent  past 
performance  records,  and  the  discount  is  substantial. 

QUESTION:  Department  has  an  old  model  copier  that  is  no  longer  on  the  Statewide  Contract 
contract  however  the  existing  contract  has  a  predecessor  clause  which  means  the 
vendor  is  supposed  to  advise  the  Department  as  to  what  equivalent  class  on  the 
existing  contract  covers  the  old  model  equipment.  Our  Department  has  sought  this 
advise  from  Xerox  however  the  current  equivalent  class  is  a  higher  cost  then  what 
they  had  previously  negotiated:  Previously  Negotiated:  504/year.  If  we  use 
Statewide  Contract  -  Current  Equivalent:  149/month  x's  12  =  $1,788.  The  above 
Previously  Negotiated  rate  is  outside  the  range  of  rates  on  the  Statewide  Contract 
contract  thus  the  Statewide  Contract  cannot  be  referenced  on  the  encumbrance(it 
will  reject)  We  would  like  some  advise  on  what  to  do  in  this  situation  because  they 
would  really  like  to  utilize  the  Statewide  Contract  contract  and  would  like  to  be  able  to 
reference  it  on  their  SC  so  that  paperwork  does  not  need  to  come  to  us.  What  does  a 
Department  do  in  this  case. 

ANSWER:  For  "predecessor"  copiers  (those  copiers  no  longer  on  Statewide  Contract),  Xerox  has 
agreed  to  extend  their  "Special  Government  Plan  for  Equipment  no  longer  offered  on 
contract".  This  is  apparently  how  you  were  quoted  a  lower  rate  than  the  class  IV 
copier  maintenance  on  contract.  Xerox  is  forwarding  a  letter  to  document  the 
program  specifics:  A  copier  must  not  be  on  Statewide  Contract  and  the  maintenance 
agreement  must  be  for  a  twelve  month  period.  This  letter  will  be  the  backup  for  a 
Department's  SC  (which  will  stay  at  the  Department  if  they  receive  delegated 
authority).  The  Office  Procurement  Team  Leader  will  provide  you  with  a  copy  of  the 
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letter  for  her  records,  and  will  publicize  the  availability  of  this  program  once  it  is  in 
place. 

When  is  a  Competitive  Procurement  Required?  Exceptions 
[See  Handbook  Part  One  Section  VII.] 

QUESTION:  In  Part  One  -  Section  VII  -  Page  4  of  the  Procurement  Policies  and  Procedures 

Handbook  it  states  that  some  vendors  may  restrict  maintenance  to  only  licensed 
contractors.  My  Department  has  many  maintenance  contracts  (year  after  year),  that 
specify  that  only  their  licensed  personnel  may  service  the  equipment  or  any 
warrantee  will  be  void.  Does  this  "new  procurement"  practice  have  any  impact  on 
these  service  contracts?  Mainframe  Software  Maintenance  - 1  have  existing  license 
agreements  for  mainframe  software,  the  software  is  proprietary  and  only  the  vendor 
is  able  to  support  and  maintain  this  software.  Although  the  license  fee  is  a  one  time 
cost,  maintenance  costs  will  continue  from  year  to  year  until  the  software  is  no  longer 
running.  How  do  I  handle  this  situation? 

ANSWER:  801  CMR  21.00  and  the  Procurement  Policies  and  Procedures  Handbook  apply  to 
these  maintenance  contracts.  However,  a  Department  is  responsible  for  verification 
of  any  language  or  legal  restriction  limiting  who  may  perform  maintenance  services. 
In  this  case,  you  will  need  to  determine  whether  the  restriction  to  licensed  personnel 
is  limited  to  only  one  contractor  or  if  the  contractor  licenses  other  individuals.  If  the 
restriction  is  limited  to  a  variety  of  different  contractors  that  are  licensed  to  perform 
the  maintenance,  then  you  would  do  an  RFR  to  select  a  contractor  from  those 
qualified  and  licensed  to  provide  the  maintenance.  If,  however,  the  restriction  is 
clearly  limited  to  only  licensed  personnel  of  one  contractor,  and  any  contract 
inconsistent  with  this  restriction  will  void  a  warranty,  then  the  Department  may 
determine  that  an  RFR  is  unreasonable  due  to  this  legal  restriction  and  that  a 
contract  with  the  designated  contractor  is  the  "best  value"  for  the  Department.  This 
verification  and  decision  making  process  should  be  carefully  documented  as  part  of 
the  procurement  file  for  these  contracts. 

QUESTION:  Our  Department  rents  postage  meters  (for  our  Pitney  Bowes  mailing  equipment) 
from  Pitney  Bowes  on  an  LO  (L25).  I'm  sure  that  the  USPS  has  authorized  Pitney 
Bowes  as  the  sole  distributor  of  these  postage  meters.  If  this  is  the  case,  is  there  a 
reason  to  do  an  RFR  for  this  initiative?  Also,  we  have  in  the  past  signed  a  Contract 
with  Pitney  Bowes  to  perform  repairs  (on  a  time  and  materials  basis)  on  our  older 
mailing  equipment.  This  equipment  is  not  worth  the  cost  of  annual  maintenance 
contracts.  We  do,  however,  want  Pitney  Bowes  to  do  the  repairs  (as  opposed  to 
individual  vendors  across  the  state)  because  these  other  vendors  tell  us  that  these 
machines  are  "beyond  repair".  Pitney  Bowes,  on  the  other  hand,  somehow  keeps 
them  running  at  a  reasonable  price.  Based  on  these  facts,  do  we  need  to  do  an  RFR 
for  these  repairs? 

ANSWER:  Departments  are  responsible  for  making  procurement  decisions,  such  as  when  the 
use  of  an  RFR  is  appropriate  or  required  as  outlined  in  the  Procurement  Policies 
and  Procedures  Handbook.  Your  question  indicates  that  your  Department  is 
aware  of  only  one  qualified  contractor  that  provides  postage  meters.  Please  refer  to 
Part  One,  Section  VII  under  the  heading  "Sole  Source  Contracts  Do  Not  Promote  the 
Defined  Procurement  Principles"  for  a  discussion  on  how  to  approach  these 
situations.  Before  entering  into  a  new  rental  contract  with  Pitney  Bowes  DSS  is 
responsible  for  verifying  that  Pitney  Bowes  is  the  sole  distributor.  Doing  a  simple 
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RFR  to  document  this  is  encouraged  unless  DSS  can  provide  other  appropriate  or 
official  documentation  that  Pitney  Bowes  is  the  sole  distributor  of  this  equipment. 
The  Department  must  document  the  RFR  or  other  appropriate  documentation  in  the 
Procurement  File.  If  the  repair  work  is  under  $1 ,000  over  the  life  of  the  repairs 
contract  then  this  could  be  considered  an  Incidental  Purchase  therefore  an  RFR  is 
not  required  (see  Threshold  Matrix  in  the  Policies  and  Procedures  Handbook  in 
Chapter  One-Section  V-Page  5  for  an  overview  of  RFR  requirements.)  If  the  repair 
work  for  the  meters  is  greater  than  $1 ,000  for  the  life  of  the  repair  contract  and  these 
repair  services  are  not  available  on  a  Statewide  Contract,  a  Department  is  required 
to  do  an  RFR,  unless  your  Department  can  document  that  Pitney  Bowes  is  the  only 
vendor  allowed  to  provide  these  services  for  the  Department,  or  unless  your 
Department  can  document  that  an  RFR  doesn't  make  sense  for  the  procurement  of 
these  services  based  on  historical  data  and  usage  and  the  special  circumstances 
that  you  outlined  in  your  question.  Again,  the  Department  is  responsible  for  making 
its  own  procurement  decisions  and  the  Procurement  File  must  contain 
documentation  supporting  these  decisions. 

QUESTION:  Can  a  Department  procure  services  with  state  bond  fund  monies  from  federal 
government  (e.g.,USGS,USFWS,ACOE)  and/or  quasi-federal  agencies  (e.g., 
NEWPCC)  without  competitive  procurement?  In  the  past  the  Department  has 
"contracted",  via  MOU's,  Letters  of  Agreement,  Joint  Funding  Agreement's,  etc.,  with 
various  federal,  quasi-federal/state,  and  at  agencies/organizations  for  administrative 
and  technical  services  without  competitive  bidding.  USGS  is  prohibited  by  federal  law 
from  bidding.  In  reading  the  new  contract  regulations  it  seems  that  federal  and  other 
public  agencies  are  exempt  from  competitive  procurement  if  existing  contracts  have 
been  established  and  confirmed  by  the  Department  of  Procurement  and  General 
Services.  Please  advise. 


ANSWER:  Departments  are  required  to  comply  with  the  competitive  procurement  requirements  of 
801  CMR  21.00  unless  a  procurement  qualifies  as  an  authorized  exemption  under 
801  CMR  21.05.  There  are  no  blanket  exemptions,  each  procurement  must  be 
considered  separately  when  making  the  determination  of  whether  it  is  governed  by 
801  CMR  21.00  and  whether  it  qualifies  as  an  authorized  exemption.  As  in  the  past, 
the  Comptroller's  Office  (PEND5)  and  the  Operational  Services  Division  (OSD- 
formerly  PGS-PEND3)  will  continue  to  assist  Departments  when  contracting  with 
federal  and  other  out  of  state  agencies  to  determine  procurement  requirements,  if 
appropriate,  and  the  applicable  contract  forms. 

QUESTION:  What  is  the  process  under  the  801  CMR  21.00  for  hiring  student  interns.  Does  a 
procurement  (RFR)  was  needed  and  if  not  what  is  the  process? 

ANSWER:  The  procurement  for  student  interns  will  be  the  same  as  the  procurement  of  other 

"contract  employees".  Please  refer  to  QUESTION  and  ANSWER  section  on  contract 
employees. 


QUESTION:  How  is  Higher  Education  (the  University  System,  State  Colleges,  Community 

Colleges)  affected  by  801  CMR  21.00,  the  Procurement  Policies  and  Procedures 
Handbook  and  the  Commonwealth  Terms  and  Conditions  and  the  Standard 
Form  Contract. 


ANSWER:  Higher  Education  Departments  are  encouraged  to  comply  with  801  CMR  21.00  and 
the  Procurement  Policies  and  Procedures  Handbook.  Over  25  Departments, 
including  Fitchburg  State  College,  participated  in  the  Procurement  Reform  effort. 
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The  concept  of  "Best  Value"  vs.  low  bid  and  the  Request  for  Response  (RFR)  that  is 
"build  to  suit"  will  be  very  helpful  to  all  Departments.  All  Departments  (including 
Higher  Education)  must  use  the  new  contract  forms.  There  will  be  a  universal 
approach  to  contracting.  (Please  refer  to  MMARS  Memo  #248.)  Each  contractor  will 
sign  the  Commonwealth  Terms  and  Conditions  once.  Evidence  of  this  document 
being  on  file  will  be  identified  on  the  MMARS  Vendor  file  (VEND).  For  each 
procurement,  the  Standard  Contract  Form  is  required.  This  Form  is  one  page  and 
the  Request  for  Response  (RFR)  and  the  Response  (or  similar  documentation  used 
by  Higher  Education)  must  be  attached.  This  completes  the  contract.  Please  refer 
to  MMARS  Memo  #248  and  the  Procurement  Policies  and  Procedures  Handbook 
for  additional  information. 


QUESTION:  Grants  (which  are  not  covered  by  801  CMR  21.00)  need  just  the  new  contract  form 
and  any  applicable  attachments? 

ANSWER:  Grants  are  not  covered  by  801  CMR  21.00  but  will  use  the  same  contract  forms  as 
801  CMR  21.00,  the  new  Commonwealth  Terms  and  Conditions  and  Standard 
Contract  Form.  The  exception  to  this  would  be  for  cities  and  towns  that  have 
previously  executed  the  Master  Grant  Agreement  pursuant  to  MMARS  MEMO  #202 
which  will  remain  in  effect  until  June  30,  1998  (and  will  follow  the  guidance  outlined  in 
this  MMARS  Memo  until  its  termination  date  in  1998)  when  it  will  be  replaced  with  the 
new  forms.  The  attachments  for  grants  will  be  governed  by  the  terms  of  the  grant, 
but  at  a  minimum  should  outline  a  scope  of  performance  and  a  budget. 

QUESTION:  What  documentation  is  required  for  processing  a  federal  grant  pass  through  (object 
code  M10).  Do  they  need  to  complete  mandatory  consultant  forms? 

ANSWER:  If  you  refer  back  to  your  RFR  training  materials,  the  Handbook  and  the  flowchart,  part 
of  your  answer  is  there.  When  referring  to  the  object  code  (which  you  have  identified 
as  M10)  you  look  at  the  Expenditure  Classification  Handbook  and  will  find  that  this 
object  code  is  not  covered  by  801  CMR  21.00,  nor  is  it  under  the  HH  or  NN  object 
codes,  therefore  it  is  not  a  consultant  contract  object  code.  If  you  look  at  the 
Consultant  Contractor  Mandatory  Submissions  Form,  you  will  notice  that  it  says  at 
the  top  "[COMPLETE  THE  FOLLOWING  ONLY  FOR  M.G.L.  c.  29,  s.  29A  Consultant 
Contracts.  (Object  Codes  "HH",  "NN")].  If  you  notice  under  the  object  code  M10  it 
states  that  the  contract  forms  are  the  new  contract  forms,  the  "Commonwealth 
Terms  and  Conditions"  and  the  "Standard  Contract  Form",  or  for  cities  and  towns 
that  have  executed  the  "Master  Grant  Agreement"  the  directions  outlined  in  MMARS 
MEMO  #202  apply.  MMARS  MEMO  #248  was  also  recently  distributed  to 
Department  heads,  CFOs  and  MMARS  Liaisons  on  June  19,  1996  which  states,  "For 
procurements  or  contracts  that  are  not  covered  by  801  CMR  21.00,  attachments 
should  be  according  to  requirements  for  that  procurement  and  include  signature 
authorization  verification  for  the  contractor  if  the  total  value  of  the  contract  exceeds 
$50,000."  Therefore,  the  documentation  that  is  usually  required  for  your  particular 
grant  program  (traditionally  a  scope  of  performance  and  approved  budget)  and  any 
additional  materials,  would  be  the  appropriate  documentation  to  be  attached.  The 
fact  that  the  funding  involved  is  a  federal  grant  does  not  automatically  qualify  the 
funding  as  a  grant  money.  The  term  "pass-through"  is  not  appropriate  since  no 
funding  processed  by  a  state  Department  functions  without  some  form  of 
procurement,  grant  application  or  other  selection  and  distribution  process  unless  the 
funding  is  earmarked  by  the  feds  as  a  subsidy  of  a  specific  amount  of  funds  to  a 
specific  named  entity.  The  classification  of  the  expenditure  of  these  funds  is  not 


Page  9. 


Commonwealth  of  Massachusetts 
PROCUREMENT  POLICIES  AND  PROCEDURES  HANDBOOK 
Frequently  Asked  Questions  and  Answers 

determined  by  where  they  come  from  but  by  how  these  funds  will  be  used.  Once  this 
is  determined,  the  Expenditure  Classification  Handbook  will  assist  in  correctly 
classifying  the  expenditures. 

QUESTION:  In  the  past,  sponsors  of  conferences  on  energy  related  matters  have  come  to  us  & 
asked  us  to  co-sponsor  their  events.  The  cost  of  co-sponsorship  is  never  more  than 
$2,000  -  $5,000.  We  would  like  to  be  able  to  co-sponsor  certain  events  as  they  are 
very  much  in  line  with  the  mission  of  this  Department.  How  would  this  type  of 
situation  fit  with  the  new  procurement  regulations? 

ANSWER:  This  will  depend  upon  the  unique  circumstances  of  the  sponsorship.  A  contribution  of 
funds  without  the  responsibility  of  procuring  contracts  for  actual  commodities  and 
services  will  not  follow  the  RFR  process  (because  you  are  not  directly  procuring 
commodities  and  service.)  This  would  probably  qualify  as  a  cooperative  funding 
agreement  under  M10.  The  funds  could  be  restricted  to  specific  uses,  the 
Commonwealth  could  have  to  be  prominently  identified  as  being  a  co-sponsor  and  a 
contributor  of  funds  and  the  Commonwealth  Terms  and  Conditions  and  the 
Standard  Contract  Form  would  be  executed  outlining  the  terms  of  sponsorship.  If, 
however,  the  Department  will  be  involved  in  the  actual  direct  procurement  of 
commodities  and  services  the  RFR  process  under  801  CMR  21.00  would  apply  to 
those  procurements. 

Expenditure  Classification  Handbook 

QUESTION:  How  do  you  encumber  funds  for  telephone  services,  such  as  Nynex,  Bell  Atlantic 

Nynex  Mobile,  etc.  The  amount  encumbered  is  usually  greater  than  $1000.00  for  the 
entire  fiscal  year.  In  the  past,  a  PO  was  used  to  encumber  these  funds.  But  now 
that  the  new  regulations  have  been  implemented  beginning  July  1,  how  do  we 
encumber  these  funds?  My  Department  uses  Nynex  and  we  wouldn't  want  to  switch 
carriers  through  an  RFR  process.  Also,  this  question  applies  to  the  following  object 
codes  as  well:  E19  -  toll  card  usage  (we  have  and  use  Massachusetts  Turnpike 
cards).  E21  -  Confidential  Investigations. 

ANSWER:  The  Object  Codes  E08  and  others  you've  noted  are  not  subject  to  801  CMR  21.00; 
the  allowed  encumbrance  methods  for  these  object  codes  have  not  changed. 
Please  be  sure  to  check  the  most  recent  Expenditure  Classification  Handbook  for  the 
applicable  regulation,  agreement  type  and  transaction  information  to  determine 
where  and  how  the  new  procurement  regulations  apply.  The  Object  Codes  E08,  E19 
and  E21,  the  "Legal  Authority"  section  of  the  Expenditure  Classification  Handbook 
does  not  identify  "801  CMR  21.00"  therefore,  are  not  subject  to  801  CMR  21.00.  The 
encumbrance  methods  for  these  object  codes  have  not  changed.  Please  be  sure  to 
check  the  most  recent  Expenditure  Classification  Handbook  for  the  applicable 
regulation,  agreement  type  and  transaction  information  to  determine  how  to 
encumber  funds  for  these  transactions  and  where  and  how  the  new  procurement 
regulations  apply. 

QUESTION:  We  procure  constables  using  a  qualification  RFR  and  use  constables  based  on 
need.  Should  we  do  this  procurement  as  a  statewide  Contract?  Documentation 
regarding  constables  is  proof  of  service,  i.e.  did  they  perform  the  services  they  are 
billing  for?  Because  J41  is  not  covered  by  801  CMR  21.00,  any  additional 
documentation,  such  as  method  of  choosing  vendors,  keeping  lists  of  active 
constables  etc.,  is  entirely  up  to  the  Department  and  its  internal  policies.  An 
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Department  may  wish  to  create  their  own  internal  standards  regarding  the  use  of 
constables,  but  it  need  not  be  a  "procurement"  as  defined  by  801  CMR  21.00,  since 
qualifications  and  rates  are  determined  by  statute. 

ANSWER:  Constables  are  classified  in  object  code  J41,  along  with  sheriffs,  and  process  servers. 

The  "Legal  Authority"  section  of  the  Expenditure  Classification  Handbook  does  not 
identify  "801  CMR  21.00"  therefore,  this  expenditure  is  not  covered  by  801  CMR 
21.00  and  therefore  a  Statewide  Contract  is  unnecessary.  Rates  and  qualifications 
are  established  by  law.  Please  review  the  FY97  Expenditure  Classification 
Handbook  for  further  guidance. 

QUESTION:  How  do  you  encumber  funds  for  telephone  services,  such  as  Nynex,  Bell  Atlantic 

Nynex  Mobile,  etc.  The  amount  encumbered  is  usually  greater  than  $1000.00  for  the 
entire  fiscal  year.  In  the  past,  a  PO  was  used  to  encumber  these  funds.  But  now 
that  the  new  regulations  have  been  implemented  beginning  July  1,  how  do  we 
encumber  these  funds?  My  Department  uses  Nynex  and  we  wouldn't  want  to  switch 
carriers  through  an  RFR  process.  How  do  you  encumber  funds  for:  E19  -  toll  card 
usage,  or  E21  -  Confidential  Investigations. 

ANSWER:  The  Object  Codes  E08,  E19  and  E21,  the  "Legal  Authority"  section  of  the  Expenditure 
Classification  Handbook  does  not  identify  "801  CMR  21.00"  therefore,  are  not  subject 
to  801  CMR  21.00.  The  encumbrance  methods  for  these  object  codes  have  not 
changed.  Please  be  sure  to  check  the  most  recent  Expenditure  Classification 
Handbook  for  the  applicable  regulation,  agreement  type  and  transaction  information 
to  determine  how  to  encumber  funds  for  these  transactions  and  where  and  how  the 
new  procurement  regulations  apply. 

QUESTION:  One  of  our  district  offices  wishes  to  hire  a  Work-Study  student.  A  student  from  a 
private  college  in  that  area  is  available.  Must  Departments  do  an  RFR  to  solicit 
colleges  for  work-study  students?  Since  regulations  are  set  by  the  Feds  as  to  the 
payment  formula,  etc.,  an  RFR  would  seem  to  be  redundant,  since  there  would  be  no 
"best  value".  Geography,  too,  is  another  important  element  to  consider. 

ANSWER:  Work  Study  payments  are  made  through  object  code  J57.  The  "Legal  Authority" 
section  of  the  Expenditure  Classification  Handbook  does  not  identify  "801  CMR 
21.00"  therefore,  this  type  of  contract  is  not  covered  by  801  CMR  21.00.  Please 
refer  to  the  Expenditure  Classification  Handbook  for  additional  guidance. 

QUESTION:  I  need  to  do  a  contract  for  a  former  employee,  who  now  works  for  a  management 
company,  to  fly  to  Florida  and  testify  in  a  trial  next  week  related  to  work  performed 
while  a  state  employee.  I  know  there  is  no  "sole  source"  allowed  but  ...The  Attorney 
General's  Office  is  representing  the  Division  in  a  trial  next  week  in  Florida  bankruptcy 
court.  The  Attorney  General's  Office  needs  this  individual's  personal  testimony  at 
the  trial.  Do  I  need  to  do  an  RFR  for  this  contract?  There  are  not  3  different  vendors 
from  whom  I  can  solicit  a  response  since  it  is  this  individual's  testimony  alone, 
according  to  our  attorney,  that  will  decide  the  outcome  of  the  appeal. 

ANSWER:  Contracts  for  expert  witnesses  are  covered  by  object  code  J17  in  the  Expenditure 
Classification  Handbook  the  "Legal  Authority"  section  of  the  Expenditure 
Classification  Handbook  does  not  identify  "801  CMR  21.00"  therefore,  and  are  not 
governed  by  801  CMR  21.00.  The  Attorney  General's  Office  has  oversight  of  the 
approval  of  expert  witnesses  that  they  need  for  litigation  that  they  are  handling. 
Payments  for  expert  witness  fees,  if  applicable,  are  paid  under  object  code  J17  and 
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payments  for  travel  expenses,  if  applicable,  are  paid  under  object  code  J98.  As 
stated  in  the  Expenditure  Classification  Handbook  the  witness  would  be  required  to 
execute  the  Commonwealth  Terms  and  Conditions  and  the  Standard  Contract 
Form.  The  attachments  would  include  the  description  of  the  anticipated  expert 
witness  services,  applicable  dates,  times  and  locations,  and  compensation 
(fees/expenses). 

QUESTION:  One  of  our  district  offices  wishes  to  hire  a  Work-Study  student.  A  student  from  a 
private  college  in  that  area  is  available.  Can  you  tell  me,  please,  if  Departments 
must  do  an  RFR  to  solicit  colleges  for  work-study  students?  Since  regulations  are 
set  by  the  Feds  as  to  the  payment  formula,  etc.,  an  RFR  would  seem  to  be 
redundant,  since  there  would  be  no  "best  value".  Geography,  too,  is  another 
important  element  to  consider. 

ANSWER:  Work  Study  payments  are  made  through  object  code  J57.  The  "Legal  Authority" 
section  of  the  Expenditure  Classification  Handbook  does  not  identify  "801  CMR 
21.00"  therefore,  this  type  of  contract  is  not  covered  by  801  CMR  21.00.  Please 
refer  to  the  Expenditure  Classification  Handbook  for  additional  guidance. 


QUESTION:  Does  the  Small  Purchase  Program  officially  end  on  June  30,  1996? 

ANSWER:  Yes.  The  Small  Purchase  Program  officially  ended  and  has  been  replaced  by 

Procurement  Reform.  Chief  Financial  Officers  and/or  Department  Heads  will  have  to 
come  to  RFR  training  and  sign  a  secondary  approval  Delegation  Form  which  will 
allow  them  purchasing  authority  up  to  $25,000. 


Incidental  Purchases 

QUESTION:  Can  you  clarify  Incidental  Purchases  (Part  One  -  Section  VII.  -  Page  1  of 

Procurement  Policy  &  Procedures  Handbook) .  There  seems  to  be  confusion  on  how 
this  is  interpreted.  Take  Court  Reporters  as  an  example  with  $500  as  a  projected 
amount  but  8  months  later  there  is  a  need  for  an  additional  $600.  Since  the  additional 
monies  make  the  total  exceed  $1,000,  does  the  Department  now  do  a  competitive 
procurement? 

QUESTION:  For  it  is  the  rule  that  each  procurement  must  be  under  $1000,  or  the  total  of  all 

procurements  to  a  specific  vendor  for  the  entire  fiscal  year?  (We  use  the  cafeteria 
catering  services  for  Departmental  conferences/meetings  from  time  to  time.  If  the 
total  for  the  year  is  expected  to  be  $1200,  do  we  need  to  do  an  RFR  and  contract, 
even  though  each  individual  procurement/conference  would  be  only  $150.00.) 

ANSWER.  Incidental  purchases  less  than  $1,000  are  designed  for  isolated,  unique,  one-time, 
individual  purchases.  There  may  also  be  limited  and  rare  situations  where  one 
vendor  is  used  more  than  once  during  a  fiscal  year  and  the  total  contract  value  will 
never  exceed  $1 ,000.  However,  the  general  rule  is  that  if  multiple  purchases  during 
a  fiscal  year  are  anticipated  or  multiple  vendors  are  anticipated  a  Department  should 
be  using  an  RFR  process. 
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QUESTION:  At  the  Opening/Closing  meeting  a  statement  was  made  that  encumbrances  would 
not  be  necessary  for  purchases  less  than  $1000.  Please  explain  what  mechanism 
will  be  used  to  process  payment  vouchers.  Will  there  be  a  "blanket"  PO?. 

ANSWER:  Please  refer  to  the  Procurement  Policies  and  Procedures  Handbook  which  was 
distributed  to  Departments  and  was  sent  through  e-mail  to  MMARS  Liaisons  and 
CFOs  for  more  information  with  regard  to  your  questions.  Refer  specifically  to  Part 
One,  Section  V  under  Procurement  Snapshot  which  outlines  transactions  and 
payments.  PVs  are  processed  in  the  same  manner  as  done  previously.  The 
procurement  policies  outlined  in  the  Handbook  apply  as  referenced. 

QUESTION:  The  definition  of  "Incidental  Purchase"  says  a  one  time  purchase.  Does  this  mean  a 
one  time  purchase  of  a  specific  goods/services  per  fiscal  year  or  a  one  time 
purchase  exclusively? 

ANSWER:  The  answer  to  this  question  will  depend  on  the  unique  situations  which  arise. 

Departments  must  now  decide  what  makes  sense  given  the  procurement  principles 
and  the  policies  and  procedures  in  the  Handbook.  Therefore,  the  general  rules  may 
change  depending  on  circumstances,  and  Departments  will  have  to  use  good 
business  judgment  when  deciding  how  to  handle  procurements.  The  general  rules 
are  that  Incidental  purchases  less  than  $1,000  are  designed  for  isolated,  unique, 
one-time,  individual  purchases  and,  that  if  multiple  purchases  during  a  fiscal  year  are 
anticipated  or  multiple  vendors  are  anticipated  a  Department  should  be  using  an 
RFR  process. 

QUESTION:  Suppose  you  need  a  project  done  and  you  have  preliminary  conversations  with  a 
vendor  indicating  that  the  job  should  cost  about  $850.  So  you  consider  it  an 
incidental  purchase  and  don't  do  an  RFR.  The  vendor  shows  up  to  do  the  job,  but  it 
turns  out  that  the  job  is  more  complex  than  anticipated  and  he  presents  a  final  bill  of 
over  $1,000.  Can  you  pay  the  full  amount?  If  not,  what  do  you  do? 

ANSWER:  Incidental  Purchases  are  appropriate  when  anticipated  expenditures  will  NOT  exceed 
$1 ,000.  If  there  is  ANY  question  as  to  whether  or  not  the  total  expenditures  for  the 
commodities  or  services  will  exceed  $1,000,  a  Department  is  encouraged  to 
complete  an  RFR.  Whenever  a  Department  requires  a  "project"  (which  assumes  that 
there  is  more  than  one  potential  item  or  service  or  component  to  be  purchased  or 
provided)  which  is  estimated  close  to  the  $1,000  threshold,  it  is  recommended  that 
an  RFR  be  done,  to  cover  the  Department  in  the  event  the  "project"  runs  over  the 
$1,000.  When  getting  estimates,  a  Department  should  be  careful  to  ascertain 
whether  the  estimate  is  a  written  quote,  which  will  be  binding  on  the  vendor,  or  just  a 
verbal  estimate  which  is  not  binding.  In  your  question  you  state  that  the  "the  job 
should  cost  about  $850."  If  the  quote  was  a  binding  written  quote,  then  the  vendor 
would  be  bound  by  the  quote.  Your  example  appears  not  to  be  a  binding  written 
quote,  therefore,  an  RFR  would  be  prudent  in  this  situation.  In  the  event  a 
Department  makes  a  misjudgment,  as  in  this  case,  and  has  failed  to  do  an  RFR,  the 
Department  would  have  to  document  the  decision,  and  complete  the  contractual  and 
other  requirements  for  contracts  over  $1 ,000  as  outlined  in  the  Handbook.  The 
same  rational  is  also  used  when  determining  whether  to  conduct  a  small  vs.  A  large 
procurement.  If  there  is  ANY  question  as  to  whether  or  not  the  total  expenditures  for 
the  commodities  or  services  will  exceed  $50,000,  a  Department  is  encouraged  to 
complete  an  large  procurement. 
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QUESTION:  The  Handbook  talks  about  output  documents  -  purchase  orders  -  that  are 
generated  from  PGs,  PDs,  SPs  (and  maybe  other  documents)  when  the 
encumbrance  documents  go  to  DONE.  Exactly  how  are  these  output  documents 
made  available  to  Departments? 

ANSWER:  There  is  no  hard  copy  generated  for  the  SP,  PD  and  PG  copies  are  generated  and 
can  be  picked  up  as  usual  in  their  daily  pickup. 

QUESTION:  When  a  Department  does  an  incidental  purchase  for  commodities  and/or  services 
not  on  a  Statewide  Contract  and  chooses  to  use  a  transaction,  i.e.,  PD,  LO,  SC, 
instead  of  the  PO  (miscellaneous  encumbrance)  do  they  need  to  have  the  vendor  fill 
out  a  Standard  Contract  Form? 

ANSWER:  The  simple  ANSWER  is  yes.  A  Commonwealth  Terms  and  Conditions  and  a 
Standard  Contract  Form  are  required  when  a  Department  does  a  Request  For 
Response  (RFR).  The  Standard  Contract  Form  is  the  Bidder's  formal  response  to 
a  RFR.  It  must  be  signed  by  the  Bidder  and  returned  as  part  of  the  Bidder's 
Response  (quote  a  bid).  Because  an  incidental  purchase  does  not  require  a  RFR, 
the  Commonwealth  Terms  and  Conditions  and  the  Standard  Contract  Form  are 
not  required.  If  a  Department  uses  an  LO  or  SC  to  encumber  an  incidental 
purchase,  it  would  be  business  as  usual;  the  Commonwealth  Terms  and 
Conditions  and  Standard  Contract  Form  will  be  required.  If  a  PD  is  used  for  an 
incidental  purchase,  no  additional  document  will  be  required  (except  the  invoice). 
The  language  in  the  PD  is  being  updated  to  support  this  for  FY'97. 

QUESTION:  We're  getting  information  that  beginning  in  FY  1997,  for  each  PD  that  is  done,  we 
also  need  to  have  the  vendor  sign  a  Standard  Contract  Form,  even  with  incidental 
purchases  under  $1000.  For  a  vendor  on  EDI,  when  we  buy  something  from  them 
that  is  non-contract,  will  we  have  to  have  them  sign  a  Standard  Contract  Form  for 
each  purchase  because  we  will  still  have  to  generate  an  EDI  PD? 

ANSWER:  Please  refer  to  the  Procurement  Policies  and  Procedures  Handbook,  (Part  Two- 
Section  IV-Page  2).  This  section  contains  information  on  the  PD.  A  Department 
Purchase  Order  (PD)  is  used  to  order  Commodities  that  are  not  on  Statewide 
Contract.  This  transaction  is  initiated  after  the  Department's  RFR  process  is 
completed  and  a  Commonwealth  Terms  and  Conditions  and  a  Standard 
Contract  Form  have  been  executed.  The  output  for  this  transaction  is  a  Purchase 
Order  which  is  forwarded  to  the  contractor  by  the  Department  to  confirm  the 
purchase.  The  PD  can  be  used  for  any  dollar  value.  Under  Procurement  Reform, 
Incidental  Purchases  under  $1000.00  do  not  require  a  PD.  They  require  an  invoice 
only. 

QUESTION:  If  I  need  to  buy  colored  folders  and  colored  file  folders  can  I  buy  them  on  an 

incidental  purchase  if  they  are  under  $1000,.  and  not  on  state  contract.  I  cannot  use 
the  green  ones  that  are  on  contract  because  our  office  has  a  color  coded  filing 
system. 

ANSWER:  The  question  you  need  to  ask  is  whether  this  is  truly  an  incidental  purchase.  Since 
your  Department  has  a  color  coded  file  system,  it  seems  that  you  will  likely  need 
more  than  $1 000  worth  of  colored  file  folders  over  time.  If  that's  the  case,  this 
procurement  is  not  an  incidental  purchase  as  has  been  defined.  Incidental 
purchases  are  for  one  time,  small  dollar  needs  that  can  be  done  quickly  and  without 
a  lot  of  paperwork.  Please  think  about  your  future  needs,  and  not  just  the  short  term. 
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A  simple  RFR  to  at  least  three  qualified  vendors  allows  you  to  obtain  your  folders 
over  a  defined  period  of  time  for  any  amount  under  $50,000.  Ultimately,  the  decision 
is  up  to  you  and  your  Department  to  use  your  best  judgment,  based  on  the  policies 
and  procedures  Handbook  guidance,  to  make  a  best  value,  common  sense 
procurement. 

Interim  Contracts 

QUESTION:  When  a  contract  is  awarded  on  an  Interim  basis  because  the  highest  ranked  bidder 
fails  to  deliver  the  services/commodities,  what  is  the  period  of  time  that  the  second 
ranked  bidder  can  have  the  contract  before  a  new  RFR  must  be  issued?  Specifically, 
may  the  Interim  provider  have  the  award  consistent  with  the  original  RFR  language 
including  any  out  year  renewal  options? 

ANSWER:  Please  refer  to  Part  One,  Section  VII,  page  2  of  the  Procurement  Policies  and 

Procedures  Handbook  which  states  that  the  duration  of  an  Interim  Contract  for  this 
purpose  is  limited  to  the  remaining  duration  of  the  original  procurement  as  specified 
in  the  RFR.  The  duration  is  also  specified  in  801  CMR  21.05(5).  Therefore,  if  the 
original  RFR  stated  that  the  procurement  duration  was  for  three  years  with  three  (1) 
year  options  to  renew,  and  the  contract  with  the  original  contractor  terminated  in  year 
2,  the  interim  contract  executed  could  be  for  the  remaining  period  in  year  two,  year 
three  and  (3)  one  year  options  to  renew. 


Contract  Employees  and  Independent  Contractors 


QUESTION:  Please  define  "contract  employee"? 

ANSWER:  A  "contract  employee"  is  an  individual  who  is  under  contract  with  the  state  who  meets 
the  IRS  definition  of  an  employee.  The  IRS  definition  is  applied  to  an  individual 
Contractor  using  the  IRS  Form  SS-8  "Determination  of  Employee  Work  Status  for 
Purposes  of  Federal  Employment  Taxes  and  Income  Tax  Withholdings."  Please 
refer  to  MMARS  MEMOS  #1 59,  1 59A  and  1 59B  for  a  full  discussion  of  contract 
employee. 

QUESTION:  If  we  have  same  contractors  for  FY  '97  (CC  and  HH  sub)  that  I  have  in  FY'96,  Do  I 
need  to  do  RFR? 

ANSWER:  If  these  contractors  are  "contract  employees",  please  follow  the  ANF  procedures 
outlined  below.  If  these  contractors  are  not  "contract  employees"  the  original 
procurement  will  determine  whether  a  new  procurement  (RFR)  is  required.  Please 
review  the  Procurement  Reform  Transition  Guidance  included  with  Closing/Opening 
update  #2. 

QUESTION:  How  do  we  process  contracts  for  03  consultants  that  are  continuing  there  services 
and  do  not  require  a  new  hiring  package  (i.e.  NOA,  vacancy  announcement,  etc.)? 
Do  we  process  an  RFR  or  attach  the  old  vacancy  announcement  along  with  the 
procurement  language  to  the  contract  as  we  did  in  the  past?  How  can  we  make  the 
distinction  that  they  are  continuing  their  services  from  a  newly  hired  person?  For  03 
consultants,  was  the  change  made  official  to  allow  the  old  process  for  posting, 


Page  15. 


Commonwealth  of  Massachusetts 
PROCUREMENT  POLICIES  AND  PROCEDURES  HANDBOOK 
Frequently  Asked  Questions  and  Answers 

resume,  etc.,  instead  of  doing  an  RFR?  Finally,  must  an  03  have  to  submit  the 
"Consultant  Contractor  Mandatory  Submissions  Form?"Please  advise. 

ANSWER:  The  term  "03  consultant"  does  not  exist.  A  Consultant  is  any  firm  or  individual  that 
performs  contract  services  under  the  HH  or  NN  subsidiaries.  A  consultant  may  be 
either  an  independent  contractor  or  a  contract  employee.  801  CMR  21.00  is  being 
amended  to  add  Contract  Employees  to  the  list  of  exceptions  from  the  RFR  process. 
Contract  Employees  will  be  selected  using  a  recruitment  and  interview  process.  If 
you  are  referring  to  Independent  Contractors,  the  RFR  process  outlined  in  801  CMR 
21.00  and  the  "Procurement  Policies  and  Procedures  Handbook"  should  be 
followed.  When  procuring  a  consultant  contract  or  other  contract  where  the 
Department  determines  that  an  individual  will  be  used  the  IRS  SS-8  test  must  be 
completed  on  the  proposed  scope  of  performance  to  determine  whether  the 
contractor  will  be  considered  the  contract  employee  or  an  independent  contractor. 
The  "Consultant  Contractor  Mandatory  Submissions  Form"  is  required  for  all 
consultant  contracts  which  are  identified  under  the  HH  and  N01-14  object  codes  in 
the  Expenditure  Classification  Handbook.  This  attachment  is  required  for  any 
consultant  contract  regardless  of  whether  the  contractor  is  an  individual  or  a  firm, 
independent  contractor  or  contract  employee.  Consultant  contracts  in  the  HH  and 
NN  subsidiaries  (See  Expenditure  Classification  Handbook  to  confirm  covered  object 
codes,)  have  certain  requirements  that  are  not  required  under  other  object  codes. 
Please  refer  to  Part  Two,  Section  II,  page  24  under  the  section  "Consultant 
Contracts"  for  a  listing  of  these  requirements.  See  also  the  RFR  Sample  in  the 
attachments  to  the  Handbook  which  contains  the  "Consultant  Contractor  Mandatory 
Submissions  Form"  which  assists  Departments  in  meeting  the  requirements  for 
Consultant  Contracts  Departments  in  meeting  the  requirements  for  Consultant 
Contracts  (HH  or  NN).  See  also  the  RFR  Worksheet  and  RFR  Checklist  which 
indicate  which  elements  are  required  for  Consultant  Contracts.  If  you  have  a  Large 
Procurement  for  a  Consultant  Contract  (HH  or  NN)  then  you  will  have  to  complete 
the  requirements  identified  for  both  Large  Procurements  and  Consultant  Contracts. 

QUESTION:  How  do  I  contract  for  contract  employees? 

ANSWER:  This  is  interim  guidance  for  NEW  FY'97  Contracts  with  individuals  who  are  determined 
to  be  "contract  employees"  as  defined  by  the  Internal  Revenue  Service  (IRS)  SS-8 
Test.  Additional  Guidance  may  be  issued  from  time  to  time  by  the  Executive  Office 
for  Administration  and  Finance  (ANF). 

801  CMR  21.00  was  filed  as  an  emergency.  In  response  to  initial  comments  from 
Departments,  the  selection  of  individual  Contractors,  determined  to  be  contract 
employees  pursuant  to  the  IRS  SS-8  test,  was  added  to  801  CMR  21.00  as  an 
exception  from  the  use  of  Request  for  Response  (RFR)  procurement  process.  The 
following  steps  will  assist  Departments  in  determining  whether  a  Contract  with  an 
Individual  will  fall  within  the  801  CMR  21.05  (6)  exception: 

I.    Determine  the  business  needs  of  the  Department.  Upon  determining  that  the 
Department  is  authorized  to  contract  for  the  required  performance  in  accordance 
with  legal  and  fiscal  authority,  the  Department  should  develop  a  description  of  the 
required  Contract  performance  that  meets  the  business  needs  of  the  Department. 
Departments  may  review  similar  performance  requirements/functions  within  state 
government  and/or  outside  government  to  develop  the  Contract  performance 
specifications. 
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II.  If  Business  Needs  Require  Individual  Contractor.  If  a  Department  determines  that 
the  type  of  Contract  performance  requires  an  individual  Contractor,  and  that  the 
individual  will  not  be  used  as  a  substitute  for  a  state  position  and  will  not 
supervise  employees  in  state  positions,  the  Department  must  determine  if  the 
individual  Contractor  will  be  functioning  as  a  "contract  employee"  or  an 
"independent  contractor".  To  make  this  determination  a  Department  will  apply  the 
IRS  SS-8  test  to  the  Contract  performance  requirements/functions  developed  for 
that  Contract  (see  MMARS  Memo  series  #159,  159A  &  159B  for  more 
information). 

III.  Selection  Process  of  Individual  Contractor.  If  the  result  is  of  the  SS-8  test  is  that 
the  individual  will  be  classified  as  an  "independent  contractor",  please  refer  to  801 
CMR  21.06  and  the  "Procurement  Policies  and  Procedures  Handbook"  for 
conducting  a  Request  for  Responses  (RFR)  competitive  procurement.  However, 
if  the  SS-8  test  of  the  Contract  performance  requirements/functions  determines 
that  the  individual  will  be  performing  the  Contract  under  the  direct  supervision  and 
control  of  the  Department  and  will  be  classified  as  a  contract  employee,  then  the 
selection  of  that  individual  Contractor  may  be  made  through  a  recruitment  and 
interview  process,  as  follows: 

1 .  Determine  the  Compensation  of  the  Contract.  Review  similar 
performance  requirements/functions  within  state  government  and/or 
outside  government  to  establish  a  compensation  rate  or  range  which  will 
depend  upon  a  candidate's  experience  and  qualifications.  Since  this  type 
of  contractual  relationship  does  not  generally  include  benefits  (there  are  a 
few  exceptions  established  in  law)  such  as  health  insurance,  sick, 
vacation  or  holiday  pay,  Departments  have  the  option  to  adjust  or  include 
within  the  compensation  rate  or  range  a  percentage  or  adjustment  for 
fringe  benefits.  Whatever  the  Department  determines,  the  total 
compensation  for  the  anticipated  Contract  duration,  including  any 
potential  performance  merit  increases  during  the  period  of  the  Contract, 
must  be  included  as  part  of  the  Contract  performance 
requirements/functions. 

2.  Contract  Posting,  departments  should  post,  advertise  or  solicit  for 
Contract  candidates  as  deemed  appropriate  (i.e.  Colleges  &  Universities, 
newspapers,  trade  journals,  electronically,  etc.)  and  in  accordance  with 
any  internal  procedures  on  recruitment  developed  for  that  Department. 
The  Contract  Posting  should  include  the  description  of  performance 
requirements/functions,  any  minimum  qualifications,  the  compensation 
rate  or  range  and  instructions  for  how  and  when  candidates  can  respond 
to  the  Contract  posting. 

3.  Selection  of  an  individual  Contractor  should  be  in  accordance  with  the 
Department's  standard  interview  process  and  the  performance 
requirements/functions  and  minimum  qualifications  identified  in  the 
Contract  Posting. 

4.  All  Individual  contract  employees  must: 

•  execute  the  Commonwealth  Terms  and  Conditions  (once)  which  will 
be  filed  at  the  Office  of  the  Comptroller. 

•  execute  the  Standard  Contract  Form  as  outlined  in  801  CMR  21.07 
and  the  Procurement  Policies  and  Procedures  Handbook.  The 
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Standard  Contract  Form  attachments  should  include  a  copy  of  the 
Contract  Posting  or  an  alternative  attachment  containing  the 
description  of  Contract  performance  requirements/functions,  any 
minimum  qualifications,  the  compensation  rate  or  range  and  a  copy 
of  the  Contractor's  resume  or  statement  of  qualifications  and  any 
options  to  renew. 

•  complete  and  attach  a  "Consultant  Contractor  Mandatory 
Submissions  Form"  if  the  individual  Contractor  will  be  performing 
Consultant  Services  pursuant  to  M.G.L.  c.  29,  §29A  under  the  HH  or 
NN  subsidiaries  (This  attachment  is  included  as  part  of  the  Sample 
RFR  in  Procurement  Policies  and  Procedures  Handbook). 

•  be  paid  on  a  Commonwealth  payroll  system  with  appropriate 
deductions  based  on  their  W-4  form  and  other  deductions  as 
appropriate  (i.e.  Medicare  tax,  alternative  retirement). 

•  be  issued  a  W-2  form  annually. 

5.   Once  the  Contract  execution  has  been  completed  for  a  NEW  FY'97 
Contract  with  a  contract  employee  under  section  #4,  annual  or  other 
options  to  renew  this  Contract,  (only  if  options  were  included  as  part  of 
the  Standard  Contract  Form)  are  exercised  at  the  Department's  option  by 
executing  a  Standard  Contract  Amendment  Form  prior  to  the  termination 
date  of  the  Contract. 

NOTE:  Departments  that  plan  to  continue  a  contractual  relationship  in  FY'97  with  an 
Individual  performing  under  a  current  FY'96  Contract  who  has  previously  been 
determined  to  be  a  Contract  employee  after  completion  of  the  IRS  SS-8  test  and  was 
selected  through  a  Department  selection  process,  may  bypass  the  Selection  process 
outlined  in  sections  #2  and  #3  above,  if  desired,  but  shall  follow  the  contract 
requirements  outlined  in  section  #4  above.  Annual  or  other  options  to  renew  this 
new  Contract  shall  be  made  in  accordance  with  section  #5  above. 

QUESTION:  As  I  read  the  policy  for  hiring  the  (IRS)  SS-8  contract  employee  I  am  unclear  as  to 
how  the  "duration  of  contract"  should  be  handled.  If  an  announcement  (and 
subsequently  the  contract)  contains  information  that  the  stated  contract 
compensation  rate  (i.e.  annual  salary)  may  change  at  renewal  time  based  on 
cola/merit  increases,  and  the  posting  also  states  (and  subsequently  the  contract)  that 
the  contract  may  be  renewed  annually  based  on  job  performance  and  legislative 
appropriation,  may  the  Department  continue  to  renew  that  contract  until  such  time 
that  the  Department/contractor  decides  to  terminate  that  contract?  or  does  an  actual 
contract  duration  -  stating  the  exact  length  of  the  contract  i.e.  three  years,  five  years, 
ten  years  -  need  to  be  stated  in  the  posting/contract? 

ANSWER:  The  guidance  issued  by  ANF  on  the  procurement  and  contracting  with  contract 
employees  is  silent  on  the  issue  of  duration.  Departments  should  use  their  best 
judgment  when  making  decisions  regarding  duration.  Language  included  in  a 
posting  or  in  a  contract  is  generally  controlling. 


Request  for  Response  -  Drafting,  Distribution  and  Responses 

QUESTION:  If  my  Department  does  a  Small  Procurement  and  sends  (faxes)  an  RFR  to  three  or 
more  qualified  Bidders  and  obtains  less  than  three  Responses,  is  that  sufficient  or  do 
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we  have  to  send  out  more?  Do  I  have  to  obtain  a  written  Response  when  a  Bidder 
fails  to  respond  stating  that  they  are  not  interested. 

ANSWER:  As  long  as  the  Department  receives  at  least  one  Response  that  is  qualified  and  meets 
the  Department's  needs,  it  an  be  evaluated  and  a  Contract  awarded.  It  is  up  to  the 
Department  to  determine  whether  or  not  htey  want  to  have  a  Bidder  confirm  that  they 
are  not  interested.  Retaining  the  fax  trasmission  records  or  documenting  in  some 
form  that  the  Bidder  wasn't  interested  is  sufficient. 


QUESTION:  When  drafting  an  RFR  with  a  maximum  obligation  of  $30,000  with  two  options  to 
renew  for  I  year,  should  this  be  done  as  a  Large  or  Small  procurement? 

ANSWER:  The  answer  depends  on  whether  you  have  calculated  the  $30,000  to  be  for  the  initial 
duration  or  including  the  two  options  to  renew.  Whether  a  procurement  is  Small  or 
Large  depends  on  the  "Total  value  of  the  procurement  for  the  total  duration  of  the 
procurement  including  any  options  to  renew."  Therefore,  you  must  be  very  clear  that 
the  maximum  obligation  specifies  whether  it  is  per  year  or  the  total  for  the  whole 
contract.  In  this  case,  if  the  $30,00  is  only  for  the  first  year,  the  total  estimated 
maximum  obligation,  including  options  to  renew  at  the  same  amount  per  year  would 
be  $90,000,  a  Large  procurement.  If  the  $30,000  includes  the  options  to  renew,  this 
would  be  a  Small  procurement.  Care  should  be  taken  when  drafting  the  RFR  to 
determine  whether  you  are  asking  the  Bidders  to  bid  on  a  project  to  cap  costs,  or 
whether  this  is  just  an  estimated  value.  If  you  want  flexibility,  build  this  into  your 
discussion  in  the  RFR  so  that  the  amounts  in  the  RFR  can  grown  with  the 
deparment's  needs.  Don't  limit  the  scope  of  the  RFR  unless  absolutely  necessary. 
Please  see  Procurement  Policies  and  Procedures  Handbook  Section  V.  Contract 
Management  under  "Contract  Amendments"  for  further  advise. 

QUESTION:  Procurements  over  $50  K  -  an  RFR  must  be  listed  on  Comm-PASS,  can  it 
additionally  be  delivered  in  paper  form? 

ANSWER:  Any  solicitation  during  the  current  transition  to  Comm-PASS  may  be  delivered  in 
paper  form,  provided  this  opportunity  is  afforded  to  all  Bidders  and  that  the 
Department  takes  all  the  necessary  steps  to  carry  out  the  procurement  in  both 
Comm-PASS  and  under  a  paper  (manual)  system.  This  includes  handling  the 
distribution  of  all  addenda,  supplemental  information  and  other  correspondence  fairly 
for  all  vendors.  At  some  point  in  the  future,  distribution  of  paper  based  solicitation 
documents  will  no  longer  be  an  acceptable,  and  Comm-PASS  will  be  the  only 
solicitation  vehicle  available  for  RFRs  over  $50,000.  Departments  will  be  notified  in 
the  future  of  this  date. 


QUESTION:  The  Handbook  also  notes  that  Compass  must  be  used,  our  intent  was  to  use  the 
Goods  and  Services,  since  all  information  shows  that  Compass  is  not  available  yet. 
Please  confirm. 


ANSWER:  You  may  use  the  Goods  and  Services  Bulletin  until  July  1,  1996.  After  that,  follow 
instructions  in  the  Handbook  and  additional  memordanda  distributed  to  your 
Department  Head  on  using  Com-PASS.  NOTE:  OSD  will  begin  accepting  Comm- 
PASS  advertisements  and  RFR  on  June  18th  for  July  1,  1996  publication. 

QUESTION:  Will  the  Goods  and  Services  Bulletin  still  be  available  after  July  1st,  1996  for 

agencies  to  use  for  advertising?  Are  there  plans  to  eliminate  it  in  the  near  future? 
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ANSWER:  The  answer  is  that  the  Goods  and  Services  Bulletin  is  a  publication  of  the  Secretary  of 
State  and  it  will  be  available  after  July  1 ,  1996  for  Departments  to  advertise  in.  The 
new  Procurement  Reform  effort  requires  the  advertisement  of  all  RFR  with  a  value  of 
$50,000  or  more  to  advertise  in  Comm-PASS.  As  a  service  to  our  customers 
Operational  Services  Division  (OSD  -  formerly  DPGS)  will  also  advertise  Comm- 
PASS  solicitations  in  the  Goods  and  Services  Bulletin  until  a  decision  is  reached  on 
full  conversion  to  Comm-PASS.  Tentatively  this  will  happen  in  the  fall,  but  may  be 
extended.  Solicitations  with  a  value  of  less  than  $50,000  may  be  advertised  in  any 
publication  that  a  Department  chooses.  Operational  Services  Division  (OSD  - 
formerly  DPGS)  encourages  use  of  Comm-PASS  in  these  instances  as  well.  If  a 
Department  chooses  to  use  an  alternative  in  addition  to  Comm-PASS  the 
Department  should  reference  Comm-PASS  as  the  source  of  copies  of  the  RFR  and 
should  not  be  providing  manual  copies.  Any  solicitation  during  the  current  transition 
to  Comm-PASS  may  be  delivered  in  paper  form,  provided  this  opportunity  is  afforded 
to  all  Bidders  and  that  the  Department  takes  all  the  necessary  steps  to  carry  out  the 
procurement  in  both  Comm-PASS  and  under  a  paper  (manual)  system.  This 
includes  handling  the  distribution  of  all  addenda,  supplemental  information  and  other 
correspondence  fairly  for  all  vendors. 

QUESTION:  Under  Procurement  reform,  if  we  do  an  RFR  for  Commodities  over  $1 ,000,  and  we 
issue  a  PD,  does  the  awarded  bidder  need  to  sign  the  Commonwealth  Terms  and 
Conditions  and  standard  contract,  or  will  the  Hard  copy  of  the  PD  be  sufficient? 

ANSWER:  For  Commodities  greater  than  $1 ,000  an  RFR  must  be  issued  with  the 

Commonwealth  Terms  and  Conditions  and  Standard  Contract  Form.  The 
bidder  must  sign  both  forms  and  return  with  the  Response.  After  the  award  is  made, 
enter  a  PD  transaction  into  MMARS.  For  more  information  see  Handbook,  Part  1 , 
Section  V  page  2. 

QUESTION:  I  am  doing  my  first  request  for  response  for  copier  maintenance,  I  am  looking  on  the 
drafting  worksheet  and  it  say  under  RFR  attachments,  (3).  Additional  RFR 
Specifications  Provided  by  PGS  PMT  groups  (required)  .  I  am  uncertain  what  other 
additional  specifications  I  need. 

ANSWER:  These  attachments  are  in  the  process  of  being  drafted  and  will  be  distributed  to 
Departments  as  they  are  completed.  Therefore  your  RFR  may  proceed  without 
these  attachments.  Please  contact  the  relevant  PGS  PMT  if  you  have  QUESTIONS 
(Help@PMT@PGS). 

QUESTION:  We  are  in  the  process  of  soliciting  RFRs  for  bldg.  cleaning  services.  Is  it  okay  for  us 
to  advertise  these  as  MBE  Set  Aside  Contracts?  If  so,  is  there  any  other  specific 
information  we  must  put  in  the  ad? 

ANSWER:  It  is  OK  to  target  solicitations  for  MBE  preference.  Please  see  Procurement  Policies 
and  Procedures  Handbook,  Part  II,  Section  II,  page  20  for  Minority  Business 
Enterprise  Participation.  If  you  have  specific  questions  about  MBEs,  please  contact 
your  PMT  at  Operational  Services  Division  (OSD  -  formerly  DPGS)  or  submit  your 
questions  through  the  Help  Desk. 

QUESTION:  The  Handbook  states  "...Affirmative  Action  Plans  shall  be  determined  in  accordance 
with  Executive  Orders,  and  if  a  format  is  not  stated,  Bidders  will  be  required  to  submit 
a  statement..."  I  am  aware  that  in  MM  services  -  through  EOHHS-  there  is  a 
developed  AA  Plan,  but  is  there  a  similar  plan  developed  for  Commodities  and 
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Services?  If  not  will  the  signing  of  the  Standard  Terms  and  Conditions  be  enough  of 
a  "statement"  to  comply  with  the  AA  requirement?  or  will  the  Bidder  need  to  a  submit 
a  statement  agreeing  to  the  AA  elements  listed  in  the  Handbook?  (this  question 
relates  to  procurements  over  $50,000.00) 

ANSWER:  Executing  the  Commonwealth  Terms  and  Conditions  and  the  Standard  Contract 
Form  are  not  sufficient  to  meet  the  Affirmative  Action  Plan  requirements  outlined  in 
the  Executive  Orders.  Departments  are  responsible  for  compliance  with  these 
Orders  and  should  be  familiar  with  the  language  therein.  Responses  to  an  RFR 
must  submit  an  Affirmative  Action  Plan  (AAP)  as  part  of  Large  procurements.  This 
can  be  an  AAP  they  already  have  on  file,  an  AAP  developed  for  the  POS  contracting 
process  or  at  the  very  minimum,  a  certified  statement  containing  the  highlighted 
language  in  the  Handbook.  An  approved  format  for  AAPs  has  not,  to  date,  been 
mandated  by  the  Administration,  therefore,  Departments  determine  what  is  sufficient 
to  meet  the  requirements  of  the  Executive  Orders. 

QUESTION:  Procurements  over  $50  K  -  RFR  must  be  listed  on  Compass,  can  it  additionally  be 
delivered  in  paper  form?  The  RFR  and  response  from  the  chosen  vendor  must  be 
attached  to  all  contracts  governed  by  801  CMR  21.00? 

ANSWER:  1 .)  Any  solicitation  during  the  current  transition  to  Comm-PASS  may  be  delivered  in 
paper  form,  provided  this  opportunity  is  afforded  to  all  vendors  and  that  the 
Department  takes  all  the  necessary  steps  to  carry  out  the  procurement  in  both 
Comm-PASS  and  under  a  paper  system.  This  includes  handling  the  distribution  of 
all  addenda,  supplemental  information  and  other  correspondence  fairly  for  all 
vendors.  At  some  point  in  the  future,  distribution  of  paper  based  solicitation 
documents  will  no  longer  be  an  acceptable,  and  Comm-PASS  will  be  the  only 
solicitation  vehicle  available  for  RFR  over  $50,000.  Departments  will  be  notified  in 
the  future  of  this  date. 

QUESTION:  How  do  I  advertise  on  Comm-PASS? 

ANSWER:  Any  RFRs  over  $50,000  must  be  advertised  in  Comm-PASS.  To  advertise  a  RFR  in 
Comm-PASS,  Departments  must  send  the  RFR  and  advertising  notice  to  OSD,  see 
Handbook,  Part  2,  Section  II,  page  7  for  information  required  in  the  notice  to  OSD. 
Departments  will  be  notified  when  additional  Comm-PASS  training  will  be  available, 
i.e.,  date,  time  and  place.  Please  see  attached  information  on  Comm-PASS. 

QUESTION:  In  the  procurement  manual  Part  Two-section  II. -Page  30  under  RFR  Section  10- 
RFR  Attachments.  I  can  only  find  the  Contractor  Authorized  Signatory  Verification 
form  and  the  forms  that  are  mandatory  for  Individual  Consultants.  I  cannot  find  the 
attachments  for  IT  specs,  Commodity  Specs,  and  Lease/Rental/Telp  specs.  Where 
can  I  find  these  attachments? 

ANSWER:  These  attachments  are  in  the  process  of  being  drafted  and  will  be  distributed  to 

Departments  as  they  are  completed.  One  note  regarding  your  QUESTION,  where  it 
says  "the  forms  are  mandatory  for  individual  consultants".  The  "Consultant 
Contractor  Mandatory  Submissions  Form"  is  required  for  all  consultant  contracts 
which  are  identified  under  the  HH  and  N01-14  object  codes  in  the  Expenditure 
Classification  Handbook.  This  attachment  is  2.)  It  is  correct  that  the  RFR  and  the 
response  must  be  attached  to  all  contracts  governed  by  801  CMR  21.00.  However, 
this  does  not  preclude  a  Department  from  designing  the  RFR  so  that  the  bidder's 
response  is  completed  on  the  distributed  RFR.  This  eliminates  the  need  to  return  the 
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RFR  itself  and  the  response,  since  they  are  one  in  the  same,  required  for  any 
consultant  contract  regardless  of  whether  the  contractor  is  an  individual  or  a  firm. 

QUESTION:  In  reviewing  the  RFR  drafting  worksheet  and  checklist,  both  myself  and  field  staff 
responsible  for  contracting  issues  had  questions  about  the  use  of  prevailing  wage 
rates.  Our  main  question  seems  to  be,  "when  are  they  required?".  A  number  of 
service  contracts  necessary  to  ensure  continued  operations  of  our  facilities  are  due 
to  expire  on  June  30th.  Most  of  our  staff  have  not  yet  been  trained  in  solicitations 
using  the  new  RFR  process.  This  process  is  going  to  take  another  month  or  so  as 
we  send  contracting  staff  to  the  training  sessions  scheduled  in  July  and  August.  Can 
FY96  contracts  be  extended  in  order  to  allow  for  new  solicitations  after  staff  have 
been  trained  and  to  prevent  a  lapse  in  services  at  the  beginning  of  the  fiscal  year? 

ANSWER  The  checklist  and  worksheet  were  designed  to  work  in  conjunction  with  the 

Procurement  Policies  and  Procedures  Handbook.  All  staff  using  these  forms 
should  also  have  a  copy  of  the  Handbook  to  reference  appropriate  sections.  In 
reference  to  your  question  when  to  use  prevailing  wage  rates,  Please  refer  to  Part 
Two,  Section  II.  of  the  Procurement  Policies  and  Procedures  Handbook  which 
discusses  prevailing  wages  and  gives  a  reference  at  the  Department  of  Labor  and 
Industries  where  questions  may  be  referred  as  to  applicability.  Your  legal  staff 
should  also  be  able  to  assist  you  with  obtaining  this  information.  The  Procurement 
Reform  Training  Team  is  hoping  to  schedule  additional  training  on  the  use  of 
prevailing  wage  rates  with  DLI  during  the  next  few  months.  How  your  Department 
will  handle  current  contracts  depends  on  how  these  were  originally  procured.  If  the 
procurements  were  scheduled  to  expire  on  June  30,  1996  with  no  options  to  renew, 
then  procurements  should  have  already  begun  under  the  old  regs  or  under  the  new 
regs  as  of  April  1996.  If  these  contracts  (as  procured  under  the  old  regs)  contained 
options  to  renew,  then  these  options  can  be  exercised  since  the  old  procurement 
remains  in  effect  until  its  expiration  date.  If  the  original  procurement  expiration  date 
for  these  contracts  is  June  30,  1996,  and  new  procurements  have  not  begun,  and 
these  contracts  were  procured  under  801  CMR  20.00,  then  these  contracts  may  be 
extended  for  a  period  of  6  months  (using  the  new  Standard  Contract  Amendment 
Form)  to  enable  the  Department  to  complete  a  new  RFR  competitive  procurement 
and  to  prevent  a  lapse  in  performance.  A  transition  document  that  was  sent  out  as 
part  of  the  Closing  and  Opening  book  updates  may  be  of  some  further  assistance 
with  transition  issues 

QUESTION:  We  are  confused  about  the  following  issue.  Can  our  Department  send  out  RFR  for 
a  service/commodity  that  will  costs  approx.  $21,000.  per  year  with  two  options  to 
renew  for  one  year  each  after  negotiation  and  agreement  by  both  parties;  or  does 
this  situation  put  the  value  of  the  contract  at  $62,000.  which  would  mean  that  the 
RFR  should  be  handled  by  Operational  Services  Division  (OSD  -  formerly  DPGS).  If 
the  service/commodity  can  be  sent  out  by  Department  should  contract  document 
total  be  $21,000.  with  ending  date  of  contract  listed  as  June  30,  1997  or  June  30, 
1999? 

ANSWER:  If  the  service  or  commodity  that  you  require  is  not  on  Statewide  Contract, 

Departments  may  issue  an  RFR,  in  any  amount.  In  your  example,  if  you  release  an 
RFR  which  provides  the  option  to  renew  for  two  additional  years  @  $21,000  per 
year,  then  the  total  potential  value  of  the  contract  is  indeed  $62,000.  (Please  note, 
any  RFR  over  $50,000  must  be  advertised  on  Comm-PASS.)  It  should  not  be 
assumed  that  if  the  value  of  the  contract  is  $62,000.00,  the  RFR  would 
automatically  be  handled  by  Operational  Services  Division  (OSD  -  formerly  DPGS). 
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Departments  have  the  option  to  request  that  PGS  perform  a  procurement  over 
$50,000,  on  their  behalf,  but  it  is  not  required.  You  always  have  the  option  to  release 
your  RFR  at  any  dollar  amount,  and  perform  the  entire  procurement  process  on  your 
own.  We  do  suggest  that  you  contact  the  appropriate  Procurement  Team  Leader 
regarding  your  procurement,  since  the  PMT  may  be  working  on  a  similar  Statewide 
Contract,  or  may  know  of  other  agencies  interested  in  working  jointly  on  your  RFR. 
But  the  method  by  which  goods  and  services  not  on  Statewide  Contract  are  procured 
is  always  at  the  Department's  discretion,  guided  by  the  Procurement  Principles  and 
the  Procurement  Policies  and  Procedures  Handbook.  If  you  do  choose  to 
release  your  own  RFR  and  award  a  contract,  you  are  correct  in  saying  the  document 
total  would  be  $21 ,000.  with  an  end  date  of  one  year  from  the  start  date.  If  you  then 
choose  to  exercise  your  renewal  option,  you  would  amend  the  original  contract 
(which  must  be  executed  prior  to  the  termination  date)  and  extend  the  dates  of 
service  and  increase  the  maximum  obligation,  each  time  it  is  extended. 

QUESTION:  Is  there  any  provision  for  an  unsuccessful  bidder  to  file  a  formal  appeal  of  the  award 
decision?  If  so,  must  the  RFR  contain  language  stating  the  conditions  of  such  an 
appeal;  is  such  a  appeal  limited  to  the  purchasing  Department;  or  is  there  a  higher 
level  appeal  possible? 

ANSWER:  There  are  no  appeal  provisions  or  appeal  rights  under  801  CMR  21.00.  Departments 
may  not  offer  an  appeal.  Under  801  CMR  21 .06(14)  a  Department  may  offer  a 
debriefing  opportunity  to  bidders.  Please  see  Regulations  and  the  Handbook  Part 
Two,  Section  I,  page  15  on  debriefing.  The  debriefing  opportunities  may  be  offered 
at  any  time  regardless  of  whether  it  was  identified  in  the  RFR  as  available,  or  not. 

QUESTION:  If  a  Department  sends  an  RFR  to  various  vendors  and  received  one  or  two 
responses  but  does  not  receive  all  three  written  responses,  what  would  be 
acceptable  backup  for  the  files.  Could  the  RFR  copy  which  was  sent  to  the  vendor 
be  attached  to  the  file  along  with  a  letter  stating  a  response  wasn't  received?  If 
faxed,  would  a  copy  of  the  fax  transmission  sheet  be  acceptable  backup. 

ANSWER:  For  Small  Procurements  (with  a  total  anticipated  value  for  the  duration  of  the 

procurement  not  to  exceed  $50,000)  an  RFR  must  be  sent  to  a  minimum  of  three 
qualified  Bidders.  There  is  no  requirement  that  a  Department  receive  three 
responses  back.  One  or  two  will  be  sufficient.  The  RFR  copy  which  was  sent  to  the 
vendor,  along  with  a  letter  to  the  file  stating  that  no  response  was  received  is 
appropriate  back  up  documentation  when  you  do  not  receive  a  response  from  a 
vendor.  In  addition  to  this  information,  if  you  faxed  the  RFR,  a  copy  of  the  fax 
transmission  sheet  would  be  valuable  as  additional  proof  of  your  attempt  to  solicit  a 
response.  Many  fax  machines  generate  a  confirmation  of  transmission  receipt, 
which  would  also  be  helpful  back  up  material.  Finally,  any  vendor  who  cannot  or 
does  not  wish  to  respond  to  your  RFR  may  fax  you  a  NO  BID  response,  which 
indicates  your  attempt  and  their  refusal. 

QUESTION:  What  about  an  RFR  that  was  FAXED?  Should  you  wait  for  the  ORIGINAL  signature 
of  the  Commonwealth  Terms  and  Conditions  and  Standard  Contract  Form 
before  you  award  the  bid  and  enter  the  PD  or  other  transaction? 

ANSWER:  For  speed's  sake,  a  response  may  be  faxed  to  a  Department  with  faxed  copies  of  the 
Commonwealth  Terms  and  Conditions  and  Standard  Contract  Form  executed 
by  the  Bidders  in  order  for  the  Department  to  consider  multiple  bids  quickly  and 
select  one.  The  original  signature  copies  of  the  contracts  for  the  winning  bidder  need 
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to  be  returned  to  the  Department  (fed  ex,  express  mail)  in  time  for  the  Department  to 
be  able  to  execute  the  Standard  Contract  Form  (accepting  the  response)  and  then 
enter  the  PD. 

QUESTION:  If  you  send  RFR  to  qualify  bidders  and  only  one  responds  is  that  sufficient  to 
contract? 

ANSWER:  The  Procurement  Policies  and  Procedures  Handbook  states  that  an  RFR  for  a 

small  procurement  must  be  distributed  to  at  least  three  qualified  bidders,  and  that  an 
RFR  for  a  large  procurement  is  advertised  on  the  Comm-PASS  system.  Please 
review  the  Part  Two  Section  I  of  the  Handbook  for  more  information.  There  is  no 
requirement  for  a  minimum  number  of  responses.  The  Department  evaluates  any 
responses  submitted  and  determines  whether  the  response  meets  its  performance 
needs.  If  so,  the  Department  may  negotiate  a  contract.  If  not,  the  Department  may 
choose  to  reevaluate  the  RFR  scope  and  distribution  to  locate  a  qualified  bidder. 

QUESTION:  References.  The  regulation  states  that  the  Department  may  request  references  at 
any  time  during  the  procurement  process  AND  at  any  time  during  the  period  of 
contract  performance.  It  says  the  Department  may  verify  any  references  included.  If 
a  Department  receives  new  information  during  the  contract  performance  period  and 
upon  going  back  to  the  references  finds  material,  which,  if  we  had  known  at  the  time 
of  contract  execution,  would  have  caused  us  not  to  enter  into  that  agreement,  what 
can  we  do?  Is  that  considered  a  material  breach? 

ANSWER:  Part  Two  Section  V  of  the  Procurement  Policies  and  Procedures  Handbook 

discusses  "Breach  of  Contract"  and  available  options.  As  with  any  procurement 
decision  made  under  801  CMR  21.00  and  the  Handbook,  Departments  must 
carefully  evaluate  the  basis  for  any  decision  to  terminate  or  suspend  a  contract  and 
be  able  to  document  this  decision.  What  this  means,  as  described  in  the  Handbook, 
is  that  the  Department  determines  whether  the  Contractor's  actions  warrant  a 
termination  or  suspension  of  a  contract  and  which  option  available  (for  cause, 
without  cause,  etc.)  is  justifiable,  reasonable  and  makes  sense  for  that  particular 
procurement.  Was  the  action  material  enough  to  warrant  a  termination?  Was  the 
original  procurement  tainted?  What  procurement  principles  were  violated?  What  are 
the  potential  consequences  of  the  contract  termination  for  the  Department.  Does  the 
action  affect  or  will  affect  performance?  Was  a  material  and  intentional 
misrepresentation  made,  and  can  the  Department  provide  "clear  documented  proof 
of  the  breach  or  default".  The  fact  that  references  may  be  made  at  any  time  during 
the  procurement  or  the  contract  process  assumes  that  additional  information  may  be 
obtained  about  performance  or  the  representations  made  during  the  procurement.  If 
a  Bidder  won  a  procurement  based  upon  an  intentional,  documentable 
misrepresentation,  then  the  Department  may  determine  that  the  procurement  was 
tainted.  However,  it  is  the  Department  that  now  has  the  ability  and  responsibility  to 
determine  how  to  deal  with  this  situation  based  upon  a  balancing  of  legal  and  fiscal 
responsibility,  the  procurement  principles  and  what  is  in  the  best  interests  of  the 
Department  and  the  commonwealth,  as  outlined  in  the  Handbook. 

QUESTION:  If  a  competitive  procurement  requires  that  bidders  provide  a  demonstration  of  a 

product  or  system  (e.g.,  a  computer  system),  and  if  the  demonstration  needs  to  take 
place  out  of  state,  there  may  be  considerable  cost  for  the  PMT  members  to  travel 
there.  Is  it  appropriate  or  not  appropriate  for  the  RFR  to  require  that  the  bidder  pick 
up  the  travel  costs. 
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ANSWER:   Procurement  presentations  usually  take  place  in  Massachusetts.  If  the  machinery  or 
equipment,  services  etc.  is  not  moveable  or  mobile,  or  the  presentation  must  be 
done  out  of  state,  Bidders  have  other  options  such  as  making  presentations  via 
video-conferencing  or  through  a  video  demonstration.  Many  companies  that  have 
systems  that  can  not  travel  end  up  loading  "demos"  on  laptops,  or  to  on-line  modem 
links  to  the  main  system  for  presentation  purposes  which  most  Bidders  should  be 
able  to  do  (This  is  how  they  market  themselves.)  One  recommendation,  which  is  a 
departure  from  the  old  view  of  regimenting  the  exact  same  approach  for  everyone,  is 
to  allow  alternative  formats  for  presentations.  The  RFR  should  not  necessarily 
mandate  that  Presentations  be  made  at  the  Bidder's  location  or  at  the  Department's 
location.  Reasonable  accommodations  can  be  made  to  accept  a  presentation  in 
alternate  formats:  i.e.,  in  person  at  the  Department,  through  an  electronic  medium 
(Video,  video-conference,  computer  demo)  or  through  subsidized  travel,  so  that  the 
Bidder  has  the  option  of  selecting  what  is  reasonable  and  cost  effective  based  upon 
how  much  they  want  to  invest  into  the  procurement.  In  this  way,  there  is  less  of  a 
chance  of  a  challenge  to  a  procurement  since  it  is  the  Bidder,  not  the  department, 
that  decides  how  best  to  present  the  item  or  service.  Bidders  should  not  be 
penalized  if  they  don't  choose  to,  or  are  unable  to  subsidize  travel  for  the  PMTs  but 
choose  to  make  the  presentation  in  an  alternative  format.  This  creates  much  more  of 
a  realistic  business  environment  rather  than  a  state  mandated  format.  You  also  do 
not  run  the  risk  of  being  unfair  to  Bidders  that  cannot  afford  to  subsidize  travel  for  a 
PMT,  but  have  other  presentation  options  available.  Bidders  are  not  evaluated  on 
the  "approach"  they  selected,  but  rather  on  how  "effective"  their  presentation  was  in 
illustrating  their  qualifications  and  abilities.  In  the  event  the  Department  choose  to 
trave;  which  will  have  to  be  justified  by  the  Department,  ANF  has  regulations  on 
travel  that  is  subsidized  by  private  entities,  801  CMR  7.00.  One  of  the  purposes 
includes  travel  by  selection  boards.  The  RFR  should  establish  clear,  consistent  and 
fair  standards  for  this  type  of  travel  (if  the  Bidder  chooses  to  select  this  method  for 
presentation  purposes)  and  what  is  appropriate  or  not  appropriate  for  the 
presentation  by  Bidders.  Also,  not  all  of  the  PMT  members  need  to  attend.  Two 
members  are  sufficient  when  the  PMT  members  have  to  travel.  The  Department 
needs  to  be  able  to  justify  the  clear  public  purpose  of  the  travel  and  that  it  is  really 
"what  makes  sense"  in  order  to  support  and  balance  the  procurement  principles 
outlined  in  the  Procurement  Policies  and  Procedures  handbook. 

QUESTION:  We  are  soliciting  prices  from  blanket  contractors  for  a  maintenance  contract  on  our 
computer  system  for  FY97.  We  have  received  a  bid  which  includes  a  7%  discount  if 
we  pay  the  annual  fee  up  front.  Are  we  able  to  pay  in  advance  for  these  services  in 
order  to  take  advantage  of  this  discount? 

ANSWER:  Departments  may  not  pay  contractors  "in  advance"  of  the  receipt  of  services. 

Departments  may  pay  for  services  when  there  is  a  legal  obligation  to  make  payment. 
Payment  of  monthly  rent  or  maintenance  at  the  beginning  of  a  month  is  an  example 
of  a  payment  of  a  legal  obligation  for  services.  What  is  being  paid  for  is  the 
availability  of  the  space  or  the  contractor's  availability  for  the  service  calls  for 
maintenance.  Discounts  are  encouraged  for  prompt  payments  (within  less  than  30 
days  from  receipt  of  invoice).  However,  payments  for  services  must  be  made  using 
good  business  sense  and  fiscal  responsibility.  Rarely,  if  ever,  are  annual  payments 
made  for  the  availability  of  services  since  it  is  difficult  to  recover  funds  for  non- 
performance or  bankruptcy  without  litigation.  Payments  for  services  should  not  be 
made  annually  or  semi-annually.  Quarterly  payments  should  only  be  made  based 
upon  some  historical  data  and  documentation  that  the  contractor  is  financially  solvent 
and  has  maintained  good  to  excellent  performance  for  at  least  one  year  prior  to  this 
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type  of  arrangement.  If  the  contractor  does  not  perform  as  required  the  Department 
must  return  to  a  more  conservative  payment  approach.  The  Department  is 
responsible  for  ensuring  the  receipt  of  services  that  are  purchased  with 
Commonwealth  funds  and  that  these  are  in  accordance  with  contract  specifications. 
Monthly  recurring  payments  might  make  more  sense  in  this  situation. 

QUESTION:  While  it  is  clear  that  consultant  contracts  in  the  HH  (and  certain  NN)  subsidiaries  for 
Large  Procurements  require  notarized  signatures,  Financial  Interest,  Financial 
Disclosure,  list  of  key  personnel,  and  rules  it  is  not  clear  to  me  whether  Large 
Procurement  contracts  in  the  JJ  and  LL  subsidiaries  also  require  any  or  all  of  these 
attachments.  Please  clarify. 

ANSWER:  All  "Large  Procurements",  regardless  of  object  code  require  a  verification  of 

authorized  signatories  of  the  Contractor.  This  may  not  necessarily  be  a  notarized 
signature.  Please  review  Part  Two,  Section  II,  page  27  of  the  Handbook  under  the 
section  Authorized  Signatories  of  the  Bidder"  which  recommends  that  the 
Department  verify  that  all  signatories  are  authorized.  See  also  the  RFR  Sample  in 
the  attachments  of  the  Handbook  which  has  the  "Contractor  Authorized  Signature 
Verification  Form"  which  also  explains  the  requirements  for  signature  verification. 
There  is  no  distinction  between  the  requirements  for  consultant  contracts  and  other 
801  CMR  21.00  contracts,  the  only  exceptions  to  this  are  that  consultant  contracts 
require  the  "Consultant  Contractor  Mandatory  Submissions  Form"  and  secretariat 
approval  (SR). 

QUESTION:  World  Trade  Organization  requirements  -  We  heard  (through  OSD)  that  the  WTO 
only  applies  to  Commodities,  however  the  Handbooks  states  it  applies  to 
Commodities  and  Services.  We  have  a  procurement  out  that  is  greater  than 
$519,000.00  (Services)  and  we  only  gave  35  days  to  respond  -  will  this  be  a 
problem?  The  Handbook  states  that  40  days  must  be  given  "unless  the  time  can  be 
reduced  pursuant  to  the  GPA"  does  Massachusetts  have  the  ability  to  give  less 
time?  Wll  there  be  some  general  guidelines  given  to  help  with  this  process?  What 
is  mandatory  for  procurements  that  are  happening  now? 

ANSWER:  The  World  Trade  Organization  Government  Procurement  Agreement  (GPA)  applies  to 
procurements  for  goods  and  services  by  covered  Departments  unless  the 
procurement  is  less  than  $519,000  or  an  exemption  applies.  The  following  types  of 
services  are  exempted: 

(a)  transportation  services; 

(b)  services  supporting  military  services  overseas; 

(c)  management  and  operation  contracts  of  certain  government  or  privately 

owned  facilities  used  for  government  purposes,  including  federally- 
funded  research  and  development  centers  (FFRDCs); 

(d)  public  utility  services,  including  telecommunications  and  ADP-related 

telecommunications  services,  except  enhanced  (i.e.,  value-added 
telecommunications  services); 

(e)  research  and  development  services; 

(f)  printing  services;  and 

(g)  dredging. 

Generally  under  G PA/WTO,  Bidders  must  be  allowed  40  days  to  bid  from  the  date 
the  Invitation  to  Participate  (Advertisement  of  RFR)  is  published.  However, 
Departments  may  reduce  the  time  period  to  submit  bids  from  the  date  the  RFR  is 
issued  to: 
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(1)  24  days,  but  in  no  case  less  than  10  days,  if  the  Department  issued  a  Notice  of 
Planned  Procurement  (Annual  Forecast  of  RFRs  to  be  Issued)  at  least  40  days 
earlier; 

(2)  no  less  than  24  days  for  subsequent  publications  of  recurring  contracts; 

(3)  no  less  than  10  days  for  a  justified  emergency;  or 

(4)  no  less  than  10  days  under  a  Pre-Qualification  System  which  published  a 
Qualification  System  Notice  at  least  40  days  earlier. 

If  the  Department  has  any  procurements  which  may  fall  within  the  application  of 
GPA,  it  should  promptly  contact  the  appropriate  Procurement  Management  Team 
Leader.  The  PMT  will  be  able  to  assist  the  Department  by  indicating  which 
information  must  be  included  in  advertisements,  notices,  RFRs,  and  justification 
statements. 

If  a  covered  procurement  does  not  comply  with  GPA,  member  countries  may  protest 
the  non-compliance  to  the  United  States.  The  United  States  will  attempt  to  resolve 
all  protests  with  the  hope  of  avoiding  litigation  with  the  member  country.  According 
to  the  National  Association  of  State  Purchasing  Officials,  procurements  will  not  be 
suspended  unless  agreed  upon  by  the  Commonwealth  of  Massachusetts. 


Contract  Forms 

QUESTION:  The  RFR  and  response  from  the  chosen  vendor  must  be  attached  to  all  contracts 
governed  by  801  CMR  21.00? 

ANSWER:  It  is  correct  that  the  RFR  and  the  response  must  be  attached  to  all  contracts  governed 
by  801  CMR  21.00.  However,  this  does  not  preclude  a  Department  from  designing 
the  RFR  so  that  the  bidder's  response  is  completed  on  the  distributed  RFR.  This 
eliminates  the  need  to  return  the  RFR  itself  and  the  response,  since  they  are  one  in 
the  same. 

QUESTION:  My  Department  does  a  lot  of  construction  work.  Can  I  use  the  new  standard 
contract  or  do  I  still  have  to  use  the  small,  medium  or  long  forms? 

ANSWER:  Unless  there  is  a  mandated  DCPO  or  Mass  Highway  Department  Construction 
Contract  boilerplate,  the  new  standard  contract  (Commonwealth  Terms  and 
Conditions  and  Standard  Contract  Form)  must  be  used.  Please  refer  to  MMARS 
memo  #248  for  more  information  on  the  new  contract  forms. 

QUESTION:  Our  Department  would  like  to  do  a  mass  mailing  (of  the  Commonwealth  Terms  & 

Conditions)  to  all  contractors  that  currently  work  with  us.  Would  anyone  object  to  this 
exercise. 

ANSWER:  Departments  are  encouraged  to  send  the  Commonwealth  Terms  and  Conditions  (2 
pages)  to  any  existing  prequalified  contractors  so  that  these  are  executed,  filed,  and 
recorded  on  the  MMARS  Vendor  File.  Please  refer  to  Part  Two,  Section  III  of  the 
Procurement  Policies  and  Procedures  Handbook  for  a  description  of  the  use  of 
the  Commonwealth  Terms  and  Conditions  and  the  Standard  Contract  Form. 

QUESTION:  How  can  we  access  and  download  the  Commonwealth  Terms  and  Conditions 
and  Standard  Contract  Form. 
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ANSWER:  The  Internet  address  to  access  the  Policies  and  Procedures  Handbook  and  the 
attachments,  such  as  801  CMR  21.00,  the  RFR  Sample  and  Checklists,  and  the 
Contract  Forms  are  found  at  the  following  location: 

http://www.magnet.state.ma.us/osd/phand/index.htm.  This  address  will  bring  them  to 
an  Index  of  all  of  the  sections  in  the  Handbook,  plus  attachments.  (Attachments  may 
be  viewed  by  clicking  on  "browse"  which  does  not  retain  the  formatting  of  the 
document  or  the  Department  may  download  the  Adobe  Acrobat  Viewer  and 
download  the  files  directly.)  A  Department  can  select  what  sections  of  the  Handbook 
they  need,  or  download  the  whole  book  one  section  at  a  time.  Please  contact  your 
MIS  Coordinator  with  QUESTIONS  or  for  further  assistance  with  this  process. 

QUESTION:  Several  Departments  have  asked  and  expressed  concern  that  the  new  Standard 

Contract  Form  does  not  have  a  place  for  Document  ID#  and  Vendor  Code.  There  is 
concern  about  the  ability  to  match  up  a  contract  with  an  encumbrance.  Some 
Departments  are  under  the  impression  that  leaving  off  this  information  was 
accidental.  I  am  not  sure  what  advise  to  give  on  this  one. 

ANSWER:  Leaving  this  information  off  was  not  accidental,  however  it  appears  that  Departments 
are  confused.  We  will  re  issuing  the  contract  form  with  this  information  in  paper 
(MMARS  MEMO  #248)  and  electronically  to  CFO's  and  MMARS  Liaisons.  In  the 
interim,  Departments  may  add  this  information  electronically  or  manually  on  the 
Standard  Contract  Form,  since  this  is  an  acceptable  "addition"  and  not  a  change  of 
the  contract  language. 

QUESTION:  If  a  company  has  signed  a  Commonwealth  Terms  and  Conditions,  does  this  also 
apply  to  any  of  its  subsidiaries  that  may  not  be  under  their  FEIN  #  or  does  each  have 
to  file  a  Terms  and  Conditions?  All  of  the  above  are  listed  in  VEND  File. 

ANSWER:  If  the  subsidiaries  have  a  different  FEIN  number  and  a  different  payment  address,  a 
vendor  file  would  be  established  for  them  and  each  of  the  subsidiaries  would  have  to 
submit  a  W-9  and  an  executed  Commonwealth  Terms  and  Conditions. 

QUESTION:  What  is  the  best  table  in  MMARS  to  find  out  if  a  vendor  has  filed  a  Commonwealth 
Terms  and  Conditions  form? 

ANSWER:  The  table  in  MMARS  that  will  indicate  whether  a  vendor  has  signed  terms  and 

conditions  on  file  with  the  Comptroller's  officer  is  the  "VEND"  table  where  it  will  will 
indicate  T&C". 

QUESTION:  Can  the  "OLD"  form  contracts  be  used  for  consultants/resident  engineers  who 
started  services  on  July  1,  1996. 

ANSWER.  For  contracts  beginning  on  July,  1,  1996  Departments  should  use  the  new  forms, 

unless  the  old  forms  were  already  executed  as  part  of  a  procurement.  The  general 
rule  will  be  for  new  contracts  procured  under  801  CMR  21.00  the  new  contract  forms 
must  be  used.  For  contracts  executed  using  the  old  forms  which  were  procured  for 
multiple  fiscal  years,  under  the  old  regs,  the  old  contract  must  either  be  executed  for 
the  period  authorized  in  the  procurement  or  must  be  renewed  annually  prior  to  the 
termination  date  using  the  new  Standard  Contract  Amendment  Form  until  the  period 
of  procurement  has  ended.  The  old  forms  will  no  longer  be  used  for  existing 
contracts. 
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QUESTION:  If  you  do  a  Small  Procurement,  and  solicit  for  bids  via  FAX,  should  you  wait  until  you 
have  the  original  signature  on  the  Commonwealth  Terms  and  Conditions  and 
Standard  Contract  Form  before  you  accept  the  bid  and  enter  the  PD  on  MMARS? 

ANSWER:  The  simple  answer  to  your  question  is  yes.  Part  of  the  RFR  process,  as  outlined  in 
part  2  sections  I  and  II  of  the  Handbook  outlines  that  the  RFR  document  may  be 
faxed  for  a  small  procurement.  One  of  the  minimum  requirements  for  the  RFR 
document  are  the  attachments  (Commonwealth  Terms  and  Conditions  and  the 
Standard  Contract  Form).  A  response  from  a  Bidder  is  not  complete  unless  it  is 
accompanied  by  the  contract  forms  executed  by  the  Bidder.  The  execution  of  the 
forms  signifies  that  the  Bidder  agrees  to  the  Commonwealth  Terms  and 
Conditions  and  the  execution  of  the  Standard  Contract  Form  is  the  Bidder's 
"offer".  The  Department's  "acceptance"  of  a  Bidder's  "offer"  (the  response)  is 
evidenced  by  the  Department's  execution  of  the  Standard  Contract  Form.  For 
speed's  sake,  a  response  may  be  faxed  to  a  Department  with  faxed  copies  of  the 
Commonwealth  Terms  &  Conditions  and  Standard  Contract  Form  executed  by  the 
Bidders  in  order  for  the  Department  to  consider  multiple  bids  and  select  one.  The 
original  signature  copies  of  the  contracts  for  the  winning  bidder  need  to  be  returned 
to  the  Department  (fed  ex,  express  mail)  in  time  for  the  Department  to  be  able  to 
execute  the  Standard  Contract  Form  (accepting  the  response)  and  then  enter  the 
PD. 

QUESTION:  I  have  a  question  concerning  status  of  "contract  employees."  I  understand  the 
difference  between  an  independent  contractor  and  a  contract  employee.  The 
question  relates  to  Section  1 1  of  the  COMMONWEALTH  TERMS  AND 
CONDITIONS  which  states  that  "The  Contractor  shall  at  no  time  be  considered  an 
agent  or  representative  of  the  Department  or  the  State."  In  light  of  this,  how  would 
the  status  of  a  contract  employee  (who  works  full  time  under  supervision  of  a  State 
employee)  be  defined?  This  is  a  particular  issue  with  attorneys  who  are  contracted 
to  work  full-time  for  the  Department.  It  would  be  nearly  impossible  for  them  not  to  be 
an  agent  or  representative  of  the  Department  or  State. 

ANSWER:  Contractors  hired  as  by  a  Department  that  are  determined  to  be  independent 

contractors  or  contract  employees  may  not  act  as  agents  or  representatives  of  a 
Department.  The  Department  relationship  means  that  they  have  actual  or  apparent 
authority  to  legally  bind  the  Department,  execute  contracts  or  other  actions  that  are 
binding  upon  a  Department.  These  types  of  actions  may  only  be  performed  by 
individuals  who  have  received  specific  written  delegation  of  signatory  authority  by  the 
Department  head  using  the  annual  Signature  Authorization  Delegation  form  (MMARS 
MEMO  #168D).  Traditionally,  Department  heads  do  not  delegate  such  authority  to  a 
contract  employee. 

It  is  clear  that  independent  contractors  may  not  execute  any  documents,  contracts  or 
transactions  or  otherwise  legally  bind  a  Department.  They  may  not  use  Department 
letterhead  when  communicating  with  third  parties  or  say  they  are  acting  on  behalf  of 
the  Department  or  as  its  agent.  Decision-making  resides  with  the  Department, 
contract  implementation  resides  with  the  contractor.  With  contract  employees  it  is  a 
little  more  unclear  since  they  are  acting  side  by  side  with  employees  who  do  exercise 
delegated  signature  authorization.  However,  contract  employees  are  acting  as  "a 
part"  of  the  Department  to  the  extent  of  the  authority  granted  them  under  their 
contract.  They  may  be  perceived  as  an  employee  who  has  the  authority  to  bind  the 
Department,  however,  they  are  limited  by  the  actual  authority  they  have  under  their 
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contract.  They  do  not  act  as  an  agent  of  the  Department  that  acts  independent  of  the 
Department  and  on  its  behalf. 

The  Department  relationship  is  viewed  as  one  that  is  independent  from,  once 
removed  or  a  step  away  from  the  day  to  day  activities  performed  by  the  Department. 
This  would  be  similar  to  an  attorney  representing  the  interests  of  a  client.  The 
attorney  is  an  agent  of  the  client  and  acts  as  determined  or  specified  by  the  client. 
The  attorney  is  removed  from  the  clients  day  to  day  activities  and  does  not  represent 
itself  "as  the  client"  but  acts  "on  behalf  of  the  client's  interests,  as  directed  by  the 
client. 

The  exception  to  the  typical  attorney-client  Department  relationship  occurs  with 
attorneys  that  are  appointed  by  the  AGO  as  Special  Assistant  Attorney  General  (or 
SAAGs).  Regardless  of  whether  the  attorney  is  working  in-house  or  off-site,  an 
Department  relationship  is  not  created  since  the  type  of  authority  that  the  SAAG 
appointment  carries  with  it  is  not  independent  from  the  Commonwealth  or  the  AGO,  it 
is  part  of  the  AGO.  The  SAAG  attorney  is  acting  "as  the  Commonwealth"  or  "in  the 
shoes  of  the  Commonwealth"  and  not  "on  behalf  of  the  Commonwealth".  All  SAAG 
attorneys  that  sign  court  papers  sign  "as  SAAGs"  acting  "as  the  AGO"  under  the 
name  Scott  Harshbarger  and  all  correspondence  uses  the  AGO  official  letterhead, 
not  as  an  attorney  that  is  representing  on  behalf  of  the  Commonwealth.  SAAGs  act 
"within  the  shoes"  of  the  AGO,  not  as  a  separate  independent  entity  that  acts  at  the 
bequest  of  the  AGO.  The  SAAG  authority  creates  a  very  unique  relationship  that 
does  not  apply  to  other  contract  employee  or  independent  contractor  contract 
relationships. 

It  is  our  understanding  that  the  attorneys  that  you  are  referring  to  are  appointed  as 
SAAGs  by  the  AGO.  They  are  acting  under  the  umbrella  of  their  SAAG  appointment 
to  the  extent  that  they  provide  legal  representation  (not  to  be  confused  with  being  a 
representative  of  the  Department)  for  the  Department,  such  as  appearing  in  court 
and  signing  court  papers.  They  would  not  normally  be  given  signatory  authority 
under  the  Department's  signatory  authorization  to  sign  transactions  or  contracts, 
since  they  are  not  officers  of  the  Department.  The  SAAG  authority  for  legal 
representation  and  the  delegated  signature  authority  are  separate  and  distinct 
authorities  that  derive  from  different  statutes. 

Therefore,  the  attorneys  that  work  as  contract  employees  for  your  Department,  under 
a  SAAG  designation  have  sufficient  statutory  authority  to  perform  their  legal 
representation  of  the  Department  and  the  Commonwealth  and  the  independent 
Department  relationship  issue  does  not  arise.  Please  feel  free  to  contact  Jim 
Sweeney  at  the  AGO  for  more  information  on  this  issue. 

QUESTION:  When  a  Department  does  an  incidental  purchase  for  commodities  or  services  not  on 
a  Statewide  Contract  and  chooses  to  use  a  transaction,  i.e.,  PD,  LO,  SC,  instead  of 
the  PO  (miscellaneous  encumbrance)  do  they  need  to  have  the  vendor  fill  out  a 
Standard  Contract  Form? 

ANSWER:  A  Commonwealth  Terms  and  Conditions  and  a  Standard  Contract  Form  is 

required  when  a  Department  does  a  Request  For  Response  (RFR).  The  Standard 
Contract  Form  is  attached  as  the  cover  sheet  to  the  Bidder's  formal  response  to  a 
RFR.  It  must  be  signed  by  the  Bidder  and  returned  as  part  of  the  Bidder's  quote. 
Because  an  incidental  purchase  does  not  require  a  RFR,  the  Standard  Contract 
Form  is  not  required.  If  a  Department  uses  an  LO  or  SC  to  encumber  an  incidental 
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purchase,  it  would  be  business  as  usual;  the  Commonwealth  Terms  and 
Conditions  and  Standard  Contract  Form  will  be  required  If  a  PD  is  used  for  an 
incidental  purchase,  no  additional  document  will  be  required  (except  the  invoice). 
The  language  in  the  PD  is  being  updated  to  support  this  for  FY'97. 

QUESTION:  Item  11:  Indemnification.  We  contract  among  others  bank  examiners  who  do  in  fact 
do  bank  examination  work  and  effectively  act  as  agents  of  the  Division.  Is  this  a 
problem  or  am  I  missing  something  in  my  interpretation  of  this  section. 

QUESTION:  If  we  have  an  SC  for  copier  maintenance  that  ends  6/30/96,  we  need  to  do  a  brand 
new  Standard  Contract  Form  for  FY97,  not  an  amendment  form,  right? 

ANSWER:  It  depends  on  what  kind  of  contract  your  Department  currently  has  and  the  end  date  of 
that  contract.  If  the  maintenance  contract  an  the  model  copier(s)  needing  service 
are  on  the  Statewide  Contract  (ST5L461)  then  the  Department  should  continue  to 
use  the  Statewide  Contract  the  same  as  last  fiscal  year.  In  this  case,  the 
Department  does  not  need  to  execute  its  own  contract.  That  has  already  been  done 
by  Operational  Services  Division  (OSD  -  formerly  DPGS)  via  the  Statewide  Contract 
which  is  on  file  in  their  office.  You  may,  however,  utilize  the  Equipment/Services 
Confirmation  Form  since  its  purpose  is  to  confirm  with  the  contractor  exactly  which 
service  is  being  selected  from  the  Statewide  Contract.  Also  if  utilizing  the  Statewide 
Contract,  the  SC,  as  long  as  it  references  the  Statewide  Contract  ST5L461  in  the 
Ref.  Serv.  Agrmnt.  field,  no  longer  needs  to  be  submitted  to  the  Office  of  the 
Comptroller  for  Pend  5  approval.  See  5/24/96  memo  from  Ed  Drea,  Office  of  the 
Comptroller  Security  Officer  re:  this  MMARS  enhancement  that  went  into  place  a 
couple  of  weeks  ago.  If  the  current  maintenance  contract  is  not  covered  under  the 
Statewide  Contract  then  the  answer  will  depend  on  how  the  FY96  contract  was 
originally  procured  and  whether  or  not  there  were  any  options  to  renew  included 
under  that  procurement.  If  the  current  maintenance  contract  terminates  6/30/96  and 
contains  no  options  to  renew  and  the  Department's  business  decision  is  to  do  its  own 
Procurement  (RFR)  rather  than  to  utilize  the  Statewide  Contract,  then  the  Standard 
Form  Contract  and  Commonwealth  Terms  and  Conditions  are  applicable  as  well 
as  other  requirements  outlined  in  the  Procurement  Policies  and  Procedures 
Handbook.  Good  documentation  should  be  kept  in  the  Procurement  file  supporting 
the  Departments  decision  as  to  why  the  Statewide  Contract  could  not  be  utilized  to 
serve  its  needs. 

QUESTION:  When  do  we  use  the  Equipment/Services  Confirmation  Form? 

ANSWER:  The  Equipment/Services  Confirmation  Form  is  used  to  select  items  and  services  that 
are  covered  under  an  existing  Statewide  Contract.  The  form  is  designed  to  assist 
Departments  in  identifying  specific  selections  of  items  and  services  when  the 
Statewide  Contract  contains  multiple  items  and  services  from  which  a  Department 
may  choose.  See  the  instructions  at  the  top  of  the  form. 

QUESTION:  Is  the  Equipment/Services  Confirmation  Form  used  only  for  the  initial  purchase  or 
lease  of  equipment? 

ANSWER:  Not  necessarily.  The  use  of  the  Equipment/Services  Confirmation  Form  is  optional 
and  is  used  to  confirm  a  Department's  selection  under  a  Statewide  Contract  for  the 
duration  of  the  contract  between  the  Department  and  the  contractor  in  accordance 
with  the  terms  of  the  Statewide  Contract.  If  the  Department  choose  to  use  this  form 
it  would  be  used  for  any  initial  purchase  or  lease  and  for  any  amendment  or  renewal. 
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QUESTION:  Does  the  Commonwealth  Terms  and  Conditions  supersede  the  executed  Master 
Grant  Agreement  (MGA)  for  cities/town? 

ANSWER:  No.  If  the  MGA  has  already  been  executed,  the  MGA  and  MMARS  Memo  #202  will 
remain  in  effect  until  June  30,  1998  when  it  will  be  replaced  with  the  new  contract 
forms.  If  the  city  has  not  signed  the  MGA  then  the  Commonwealth  Terms  and 
Condition  and  the  Standard  Contract  Form  will  be  required.  In  the  event  a  MGA 
has  already  been  executed  and  filed  and  the  City  also  executes  the  Commonwealth 
Terms  and  Conditions,  the  MGA  will  remain  in  effect,  however  the  "MG"  will  be 
replaced  with  "TC"  on  the  VEND  file.  The  Commonwealth  Terms  and  Conditions 
will  remain  on  file  in  the  Payments  Unit  of  the  Office  of  the  Comptroller  and  the  City 
can  use  either  the  MGA  or  the  Commonwealth  Terms  and  Conditions  follow 
MMARS  MEMO  #202  guidance  when  using  the  MGA,  Departments  should  and 
MMARS  MEMO  #248  guidance  when  using  the  Commonwealth  Terms  and 
Conditions  and  Standard  Contract  Form  -  based  upon  its  grant  relationship  with 
individual  Departments. 

QUESTION:  What  forms  are  used  for  social  service  contracts.  My  Department  is  not  part  of  an 
Executive  Office,  so  we  aren't  technically  regulated  by  808  CMR  1  and  2.  But  we 
administer  a  federal  grant  that  provides  funds  for  community  based  victim  assistance 
agencies,  and  we  attempt  to  follow  the  Purchased  Service  procedures  whenever 
possible  in  administering  these  subgrants.  We  award  grant  funds  through  a 
competitive  process  and  use  service  contracts  to  formalize  the  grant  agreements. 
(Historically,  these  have  been  M03  contracts,  although  it  may  be  more  accurate  to 
use  object  code  M05  in  the  future.)  We  have  been  using  the  Commonwealth  of 
Massachusetts  Standard  Contract  -  Long  Form.  Is  it  OK  to  continue  to  use  the  Long 
Form  for  these  grants,  and  if  not,  what  should  we  use  instead?  Should  we  require 
grantees  to  sign  the  Terms  and  Conditions  that  go  along  with  801  CMR  21?  Is  there 
anything  else  we  must  get  them  to  sign  to  get  these  contracts  approved  (keeping  in 
mind  that  we  are  not  formally  bound  by  the  Purchased  Service  regulations)? 

ANSWER:  Our  recommendation  is  that  your  Department  use  the  801  CMR  21.00  contract  forms 
(the  new  Commonwealth  Terms  and  Conditions  and  the  Standard  Contract 
Form),  even  though  as  a  non-Executive  branch  Department  your  Department  is  not 
required  to  follow  801  CMR  21.00.  Given  the  way  the  Commonwealth  Terms  and 
Conditions  are  being  implemented,  and  the  generally  broad  applicability  of  the  new 
contract  forms,  this  should  work  fine  for  your  purposes.  Please  refer  to  MMARS 
Memo  #248  for  additional  guidance  Your  other  option  is  to  use  the  DPS  POS  forms 
and  follow  the  POS  regulations. 

QUESTION:  After  thinking  further  about  the  new  regulations  I  am  still  uncertain  on  how  the 

principles  of  effective  dates  work  for  both  contracts  and  amendments  (specifically, 
what  determines  the  actual  effective  date  on  contracts  and  amendments.) 
CONTRACTS     The  new  regulations  state  that  the  effective  date  of  a  contract  is  the 
LATEST  of  the  signatures  on  the  contract  of  the  provider,  the  purchasing 
Department,  or  any  other  required  approving  authority  (e.g.  the  Secretariat  and/or 
the  A.G.'s  Office  for  legal  contracts.)  unless  the  contract  states  an  effective  date 
which  occurs  later  than  the  signature  dates.  While  this  seems  clear  for  contracts  in 
the  JJ  or  LL  subsidiaries  (since  they  do  not  require  an  SR  entry  on  MMARS  and, 
therefore,  no  signatures  are  required  on  an  SR  RPT670A  Form)  I  am  unsure  how 
this  rule  effects  consultant  contracts  in  the  HH  and  NN  subsidiaries  which  do  require 
an  SR  on  MMARS  and  signatures  on  the  RPT670A  Form.  Is  there  a  separate  rule 
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for  HH  and  NN  contracts  which  establishes  the  effective  date  as  the  date  of  the 
signatures  entered  on  the  SR  RPT670A  (since  the  only  place  the  Secretariat  and/or 
A  G.  Office  can  sign  is  on  the  RPT670A)  or  do  we  ignore  the  signature  dates  on  the 
RPT670A  and  go  with  the  signatures  on  the  contract  (even  though  this  approach 
seems  to  violate  the  regulatory  language  requiring  us  to  consider  Secretariat  and/or 
other  approving  authority  signature  dates?  Also,  what  is  the  effective  date  for  an  SC 
which  refers  to  a  Statewide  Contract  (M.S.A)  in  the  HH  or  NN  subsidiaries?  Is  the 
effective  date  the  date  the  Statewide  Contract  started  (therefore  allowing  the  SC 
effective  date  to  be  retroactive,  or  is  the  effective  date  the  date  of  the  SC  entry  on 
MMARS? 

ANSWER:  801  CMR  21.07(3)  states  that:  Notwithstanding  verbal  representations  by  the  parties, 
or  an  earlier  start  date  listed  in  the  Standard  Contract  Form,  the  effective  start  date 
of  a  Contract  shall  be  the  latest  of  the  following  dates:  (a)    the  date  the  Standard 
Contract  Form  has  been  executed  by  an  Authorized  Signatory  of  the  Contractor; 
(b)  the  date  the  Standard  Contract  Form  has  been  executed  by  an  Authorized 
Signatory  of  the  Procuring  Department;  (c)  the  date  the  Contract  has  received 
Secretariat  or  other  approvals  required  by  law  or  regulation;  or  (d)  a  later  date 
specified  in  the  Standard  Contract  Form.  Example  in  the  HH  subsidiary:  7-1-96 
Contract  signed  by  Contractor;  7-5-96  Contract  signed  by  Departments;  7-10-96 
Contract  approved  by  Secretariat  (signature  on  RPT  670A);  7-1-96  Date  specified  in 
the  contract  The  contract  start  date  is  7-10-96  in  accordance  with  801  CMR  21.00. 
The  effective  date  for  an  encumbrance  which  refers  to  a  Statewide  Contract  (MSA)  in 
the  HH  or  NN  subsidiary  is  the  date  the  purpose  is  approved  on  the  RPT  670A  by  the 
Secretariat.  If  a  Secretariat  or  other  legal  approval  is  not  required,  there  is  no  limit 
on  the  effective  date  for  Statewide  Contracts  other  than  encumbrances  should  be  in 
place  prior  to  accepting  services.  Entering  encumbrances  after  services  have  been 
accepted  is  considered  bad  practice  and  should  not  be  supported  by  the 
Department. 

QUESTION:  AMENDMENTS  It  is  clear  that  a  contract  can  only  be  increased  if  the  language  in 
the  RFR  allows  for  such  an  increase.  However,  can  the  language  in  the  RFR  allow 
for  a  RETROACTIVE  increase?  If  so,  are  there  any  limits  to  the  retroactively?  How 
precise  must  the  RFR  language  be  in  this  case?  What  document  controls  the  date  of 
the  increase?  -  the  language  in  the  regulation  talks  about  contract  signature  dates, 
not  amendment  signature  dates.  May  we  assume  that  increases  are  effective  within 
the  dates  of  the  approved  contract  or  do  the  dates  on  the  amendment  control  the 
effective  date  of  the  increase?  Do  the  dates  of  entry  on  MMARS  or  the  signatures  on 
the  SM  Input  Form  establish  the  effective  date  of  the  increase?  Also,  are  increases 
to  SM's  for  Statewide  Contracts  (M.S.A.'s)  retroactive  to  the  original  start  date?  In 
the  case  of  increases  to  Rate  Contracts  are  the  increases  retroactive  to  the  original 
start  date  or  are  such  increases  to  be  controlled  by  the  SM  since  no  amendment 
document  is  required  when  increasing  a  Rate  Contract? 

ANSWER:  The  amendment  effective  dates  are  identical  to  the  contract  effective  dates.  However 
amendment  effective  dates  are  not  yet  in  regulation.  The  Comptroller's  Office  will  be 
working  with  Departments  to  implement  this  policy,  similar  to  the  process  we 
followed  for  contract  effective  date,  prior  to  promulgation  in  regulation  . 

QUESTION:  Please  clarify  start  dates  of  contracts  procured  under  801  CMR  21.00?  Executive 
Branch  Departments  with  contracts  in  Subsidiary  HH  or  object  codes  N01-14  does 
the  Service  Request  SR  signature  prevail  as  the  start  date?  Please  verify  these  and 
any  other  start  date  issues  deemed  appropriate. 
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ANSWER:  Under  801  CMR  21 :00  the  contract  start  date  has  been  defined  as  follows: 
The  effective  start  date  of  a  contract  shall  be  the  latest  of  the  following  dates: 

a.  the  date  the  Standard  Contract  Form  has  been  executed  by  an 
Authorized  Signatory  of  the  Contractor; 

b.  the  date  the  Standard  Contract  Form  has  been  executed  by  an 
Authorized  Signatory  of  the  Procuring  Department; 

c.  the  date  the  Contract  has  received  Secretariat  or  other  approval  required 
by  Federal  or  State  general  or  special  law  or  regulation;  or 

d.  a  later  date  specified  in  the  Standard  Contract  Form. 

Therefore,  the  Service  Request  (SR)  signature  date  by  the  Secretariat  or  his/her  designee 
does  not  prevail  as  the  start  date  unless  it  happens  to  be  the  latest  date  in 
the  contract. 


Procurement  File 


QUESTION:  In  the  Handbook,  there  is  a  list  of  what  should  be  included  in  the  Procurement  File. 

It  states  that  the  file  should  have  a  copy  of  all  invoices  or  where  the  invoices  can  be 
located  (electronic  or  manual)  -  since  the  original  PV's  are  filed  with  Records 
Management  at  the  Department,  is  that  sufficient?  Can  you  explain  what  you  mean 
by  electronic,  is  it  a  document  image?  What  is  the  difference  between  keeping 
copies  of  all  invoices  and  keeping  an  accounting  of  all  payments  made? 

ANSWER:  In  reference  to  your  question  on  the  procurement  file  and  specifically  manual  and/or 
electronic  invoices.  Departments  file  their  invoices  according  to  their  internal  control 
procedures.  Some  Departments  keep  copies  of  their  invoices  with  the  actual 
procurement,  while  others  may  file  the  invoices  separate  from  the  procurement.  It 
really  is  up  to  the  Department,  however,  your  procurement  file  should  reference  the 
invoice  and  payment  regardless  of  where  it  is  filed.  An  electronic  invoice  refers  to 
Electronic  Data  Interchange  (EDI)  invoices.  Again  the  procedure  for  documenting 
electronic  encumbrances,  invoices  and  payments  should  be  part  of  your  internal 
control  procedures.  The  burden  of  proof  that  an  encumbrance  and  payment  was 
made  is  on  the  Department.  There  should  be  no  reference  to  documents  which  have 
been  archived,  especially  since  there  should  be  no  documents  archived  for  an  open 
procurement  or  contract.  The  folder  can  certainly  keep  a  record  of  payments  made 
without  keeping  the  invoice  in  the  folder  (but  should  identify  where  these  are  located) 
and  it  is  our  opinion  that  it  will  be  helpful  to  cross  reference  the  listing  of  payments  to 
the  MMARS  document  number.  With  respect  to  your  second  question,  keeping 
copies  of  invoices  and  keeping  an  accounting  of  all  payments  are  separate  and 
distinct  transactions.  An  invoice  is  received  by  the  Department  from  a  vendor  and 
"an  accounting  of  all  payments"  is  documentation  by  the  Department  that  payments 
were  made  against  encumbrances/invoices.  Again  the  process  by  which  a 
Department  documents  payments  is  up  to  the  Department  and  should  be  in 
accordance  with  Internal  Control  Procedures. 
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QUESTION:  What  information  related  to  a  procurement  is  or  will  become  part  of  the  public  record 
(subject  to  discovery  and  FOIA  requests),  and  what  of  that  information  should  be 
kept  in  the  procurement  file? 

Example:  Last  January  we  issued  an  RFP,  and  received  over  20  proposals  (over  100  pages 
each).  Each  member  of  the  evaluation  team  received  a  copy  of  each  proposal  to 
review;  the  team  later  met  to  evaluate  and  score  the  proposals.  What  of  the  team 
members'  review  materials  is  public  information?  If  they  wrote  comments  in  the 
proposals,  is  each  proposal  public  information,  and  should  it  be  kept  in  a 
procurement  file?  What  if  they  made  separate  notes  for  themselves?  If  in  future 
procurements  we  use  a  form  similar  to  the  Response  Evaluation  Scorecard,  would 
these  forms  be  public  information  and  should  they  be  included  in  the  procurement 
file?  What  about  drafts  of  documents?  Do  we  have  to  keep  a  copy  of  each  draft  of 
the  RFP/RFR  and  all  the  notes  that  went  into  developing  it?  Similarly,  our  standard 
procedure  is  to  write  up  the  review  Panel  members'  deliberations  and  findings  in  a 
detailed  report.  Obviously  that  report  is  kept  on  file  as  a  record  of  the  procurement, 
but  do  we  need  to  keep  copies  of  early  drafts  of  the  report  and  the  notes  that  went 
into  it? 

ANSWER:  As  with  all  procurement  decisions,  Departments  must  make  these  decisions  based 
upon  existing  law  and  regulation,  common  sense  and  the  procurement  principles 
outlined  in  801  CMR  21.00  and  the  Handbook.  Public  records  are  governed  by 
M.G.L.  c.66  and  FOIA  requests  are  governed  by  M.G.L.  C.66A.  The  Secretary  of 
State's  Office  Public  Records  Division  oversees  these  statutes  and  may  provide 
further  guidance.  The  simple  answer  is  that  anything  made  or  received  by  a 
government  Department,  with  a  few  limited  exceptions,  shall  be  considered  a  public 
record.  Drafts  are  generally  not  public  records  or  notes  in  development  until  the  RFR 
or  draft  is  finalized.  Any  notes  submitted  to  the  procurement  team  from  team 
members  would  qualify  as  "made  or  received".  Scorecards  submitted  by  team 
members  would  qualify  as  "made  or  received".  Please  consult  these  statutes  and 
the  Secretary  of  State's  Regulations  950  CMR  32.00  and  950  CMR  33.00  for  more 
information  on  compliance.  Your  legal  staff  should  also  be  consulted  when  making 
these  determinations.  Inquiries  may  be  directed  to  the  "Supervisor  of  Public 
Records"  Office  of  the  State  Secretary,  One  Ashburton  Place  Room  1719,  Boston, 
MA  021087.  (617)727-2832;  FAX  (617)  727-5914 


Delegation  of  Secondary  Approvals  (Pend  3&5) 


QUESTION:  Where  can  I  get  a  copy  of  the  "Procurement  Approval  Delegation  Form",  mentioned 
in  the  Memorandum  to  Security  Officers  &  MMARS  Liaisons,  dated  May  24,  1996, 
and  where  should  it  be  sent  when  its  completed. 

Wll  we  be  getting  the  forms  to  request  the  $25,000  delegation?  I  haven't  seen 
anything  yet.  For  over  $25,000  contracts,  will  the  secondary  approval  be  given  by 
OSD  or  the  Office  of  the  Comptroller  (OSC)?  Wll  we  need  to  send  hard  copies  of 
the  contracts  and  forms,  or  will  it  just  be  picked  up  from  the  MMARS  PEND  list?  If 
we  are  retaining  the  contract  documents  here,  is  it  still  necessary  to  use  the  the 
Office  of  the  Comptroller  (OSC)'s  input  forms,  or  could  we  use  our  own  form  if  it 
contains  the  same  information? 
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ANSWER:  MMARS  MEMO  #254  was  issued  on  June  12,  1996  to  Department  Heads,  Chief 

Fiscal  Officers  and  MMARS  Liaisons.  The  Procurement  Approval  Delegation  Form 
will  be  issued  to  Chief  Fiscal  Officers  who  attended  RFR  Training.  The  effective  date 
is  July  1,  1996.  OSC  will  provide  PEND5  secondary  approval  and  OSD  will  provide 
PEND  3  approval  as  in  the  past.  The  Office  of  the  Comptroller  (OSC)  Input  Forms 
are  not  required,  however  the  Department  signatory  for  committing  Department 
funds  must  be  clearly  identified.  This  would  be  the  approval  for  the  financial 
commitment  which  may  be  different  from  the  Department  signatory  to  sign  a 
contract.  CFOS  are  provided  with  additional  information  upon  delegation. 


Transactions 

QUESTION:  The  item  I  wish  to  clarify  is  the  RX.  If  I  interpret  the  RX  right,  even  if  the  Department 
exceeds  the  50,000;  it  is  only  when  it  wants  the  Procurement  Team  to  conduct  the 
bid  on  the  Departments  behalf  that  the  RX  should  be  used.  Therefore,  there  is  no 
preencumbrance  this  Department  has  to  do  on  this  RFR.  The  current  contract  is 
worth  over  2  million  dollars. 

ANSWER:  The  RX  is  a  pre-encumbrance  for  commodities  only.  The  SR  is  the  pre-encumbrance 
for  services.  Refer  to  the  Procurement  Policies  and  Procedures  Handbook  Part 
One,  Section  5B  for  a  full  discussion  of  pre-encumbrances. 

QUESTION:  For  an  SC  ISA  contract  with  an  object  code  that  typically  would  require  an  SR  is  the 
SR  required  in  an  ISA  situation?  The  interpretation  in  the  past  based  on  815  CMR 
6.00  Section  6.04  (3)),  is  that  an  SR  is  not  required.  In  these  situations,  the  effective 
date  is  determined  by  execution  dates  of  the  ISA  (as  indicated  on  the  ISA 
Authorization  Form).  Does  the  above  still  hold  true? 

ANSWER:  815  CMR  6.00  are  the  appropriate  regulations  to  reference  for  ISAs.  801  CMR  21 .00 
applies  to  those  services  being  competitively  procured  in  the  market  place  or  that  are 
being  procured  under  the  stated  exemptions  within  801  CMR  21.00.  With  regard  to 
the  specific  inquiry  of  the  SR  reference,  the  SR  is  required  for  any  contract  or 
Statewide  contract  transaction  that  are  being  processed  for  services  defined  in  the 
Expenditure  Classification  Handbook  for  the  HH  subsidiary  and  object  codes  N01  - 
N13,  which  are  covered  by  M.G.L.  c.29,  S.29A  and  require  secretariat  sign-off.  ISAs 
for  consultant  services  may  use  either  an  SR  or  secretariat  sign-off  may  be  made 
directly  on  the  ISA  Authorization  Form. 

QUESTION:  Under  Procurement  reform,  if  we  do  an  RFR  for  Commodities  over  $1 ,000,  and  we 
issue  a  PD,  does  the  awarded  bidder  need  to  sign  the  T&C  and  standard  contract,  or 
will  the  Hard  copy  of  the  PD  be  sufficient? 

ANSWER:  For  Commodities  greater  than  $1 ,000  an  RFR  must  be  issued  with  the 

Commonwealth  Terms  and  Conditions  and  Standard  Contract  Form.  The 
bidder  must  sign  both  forms  and  return  with  the  Response.  After  the  award  is  made, 
enter  a  PD  transaction  into  MMARS.  For  more  information  see  Handbook,  Part  1, 
Section  V  page  2. 

QUESTION:  My  Department  has  an  SC  in  J46  for  FY  96  I  would  like  to  modify  to  include  FY  97 
project  will  run  over  do  I  need  a  waiver  from  Operational  Services  Division  (OSD  - 
formerly  DPGS),  vendor  is  not  on  blanket. 
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ANSWER:  The  answer  to  your  question  depends  upon  how  your  SC  was  done  for  FY96.  If  you 
received  a  waiver  from  Operational  Services  Division  (OSD  -  formerly  DPGS) 
because  the  vendor  was  not  on  the  blanket  then  you  will  have  to  determine  whether 
this  waiver  would  cover  the  FY97  project.  Since  there  are  no  more  waivers  under 
the  new  regulations,  if  the  FY97  project  would  not  be  covered,  then  you  would  need 
to  do  a  procurement  for  the  FY97  project  under  801  CMR  20.00  and  the 
Procurement  Policies  and  Procedures  Handbook  using  the  Request  for 
Response  (RFR).  Also,  since  the  vendor  is  not  covered  under  the  blanket  you  would 
be  responsible  for  justifying  the  use  of  this  vendor  instead  of  a  vendor  on  the  blanket 
and  keeping  this  justification  as  part  of  the  procurement  file  instead  of  sending  it  to 
PGS. 

QUESTION:  Next  June,  will  PVs  under  $1000  require  an  encumbrance  reference? 

ANSWER:  Yes,  from  June  1,  197  through  August  31,  1997  all  payments  must  have 

encumbrances  for  FY'97.  Please  see  the  Closing  and  Opening  Book  distributed  on 
April  12,  1996  to  MMARS  Liaisons  and  CFOs  for  additional  information. 

QUESTION:  We're  getting  information  that  beginning  in  FY  1997,  for  each  PD  that  is  done,  we 

also  need  to  have  the  vendor  sign  a  Standard  Contract  Form.  Even  with  incidental 
purchases  under  $1000.  For  a  vendor  like  Staples-Maclsaac  that  is  on  EDI,  when 
we  buy  something  from  them  that  is  non-contract,  will  we  have  to  have  them  sign  a 
Standard  Contract  for  each  purchase?  Because  we  will  still  have  to  generate  an  EDI 
PD,  correct? 

ANSWER:  Please  refer  to  the  Procurement  Policies  and  Procedures  Handbook,  (Part  Two- 
Section  IV-Page  2).  This  section  contains  information  on  the  PD.  Department 
Purchase  Order  (PD)  is  used  to  order  Commodities  that  are  not  on  Statewide 
Contract.  This  transaction  is  initiated  after  the  Department's  RFR  process  is 
completed  and  a  Standard  Contract  Form  has  been  executed.  The  output  for  this 
transaction  is  a  Purchase  Order  which  is  forwarded  to  the  contractor  by  the 
Department  to  confirm  the  purchase.  The  PD  can  be  used  for  any  dollar  value. 
Under  Procurement  Reform,  Incidental  Purchases  under  $1000.00  do  not  require  a 
PD.  They  require  an  invoice  only. 

QUESTION:  In  reviewing  the  RFR  drafting  worksheet  and  checklist,  both  myself  and  field  staff 

responsible  for  contracting  issues  had  QUESTIONS  about  the  use  of  prevailing  wage 
rates.  Our  main  QUESTION  seems  to  be,  "when  are  they  required?".  A  number  of 
service  contracts  necessary  to  ensure  continued  operations  of  our  facilities  are  due 
to  expire  on  June  30th.  Most  of  our  staff  have  not  yet  been  trained  in  solicitations 
using  the  new  RFR  process.  This  process  is  going  to  take  another  month  or  so  as 
we  send  contracting  staff  to  the  training  sessions  scheduled  in  July  and  August.  Can 
FY96  contracts  be  extended  in  order  to  allow  for  new  solicitations  after  staff  have 
been  trained  and  to  prevent  a  lapse  in  services  at  the  beginning  of  the  fiscal  year? 

ANSWER  The  checklist  and  worksheet  were  designed  to  work  in  conjunction  with  the 

Procurement  Policies  and  Procedures  Handbook.  All  staff  using  these  forms 
should  also  have  a  copy  of  the  Handbook  to  reference  appropriate  sections.  In 
reference  to  your  question  on  when  to  use  prevailing  wage  rates,  Please  refer  to  Part 
Two,  Section  II.  of  the  Procurement  Policies  and  Procedures  Handbook  which 
discusses  prevailing  wages  and  gives  a  reference  at  the  Department  of  Labor  and 
Industries  where  questions  may  be  referred  as  to  applicability.  Your  legal  staff 
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should  also  be  able  to  assist  you  with  obtaining  this  information.  The  Procurement 
Reform  Training  Team  is  hoping  to  schedule  additional  training  on  the  use  of 
prevailing  wage  rates  with  DLI  during  the  next  few  months.  How  a  Department 
handles  current  contracts  depends  on  how  these  were  originally  procured.  If  the 
procurements  were  scheduled  to  expire  on  June  30,  1996  with  no  options  to  renew, 
then  procurements  should  have  already  begun  under  the  old  regs  or  under  the  new 
regs  as  of  April  1 996.  If  these  contracts  (as  procured  under  the  old  regs)  contained 
options  to  renew,  then  these  options  can  be  exercised  since  the  old  procurement 
remains  in  effect  until  its  expiration  date.  If  the  original  procurement  expiration  date 
for  these  contracts  is  June  30,  1996,  and  new  procurements  have  not  begun,  and 
these  contracts  were  procured  under  801  CMR  20.00,  then  these  contracts  may  be 
extended  for  a  period  of  6  months  (using  the  new  Standard  Contract  Amendment 
Form)  to  enable  the  Department  to  complete  a  new  RFR  competitive  procurement 
and  to  prevent  a  lapse  in  performance.  A  transition  document  that  was  sent  out  as 
part  of  the  Closing  and  Opening  book  updates  may  be  of  some  further  assistance 
with  transition  issues. 

QUESTION:  My  Department  has  several  IT  contracts  that  do  not  expire  this  year,  but  the  AF-29 
for  them  expires  on  June  30th.  What  do  I  need  to  do  to  get  an  SC  through  the 
MMARS  System.  OSD  has  referred  me  to  the  Comptroller's  and  I  have  left 
messages  there,  but  I  think  because  of  the  fiscal  year  no  one  is  responding. 

ANSWER:  AF-29  forms  no  longer  exist.  If  you  have  a  valid  contract  which  crosses  fiscal  years, 
you  would  handle  it  just  like  any  other  "rollover"  SC.  If  you  have  specific  issues 
regarding  getting  your  SC  through  the  MMARS  system,  please  contact  Michael  Weld 
at  the  Comptroller's  Office. 

QUESTION:  For  OpenOrder  agreements  totaling  <$1 ,000  may  we  contract  with  each  provider  as 
needed  without  the  requirement  of  an  RFR?  For  OpenOrder  agreements  >+$1 ,000 
must  we  use  and  RFR?  If  so,  should  the  RFR  be  used  as  we  currently  use  an  RFQ, 
i.e.  to  establish  a  list  of  providers  from  which  we  can  choose  a  provider  as  needed? 
What  if  we  have  need  to  use  a  provider  not  on  such  a  list  (after  all,  OpenOrder 
agreements  are  usually  established  because  we  cannot  predict  exactly  what  service 
or  provider  eight  be  needed)  -  is  there  any  way  we  could  do  that  under  the  provisions 
of  the  RFR?  If  the  total  OpenOrder  amount  is  >+$1 ,000  yet  the  anticipated 
expenditures  to  any  individual  provider  are  expected  to  be  <$1,000  must  an  RFR  be 
utilized? 

ANSWER:  OPENORDER  is  not  a  procurement  method;  it  is  a  vendor  code  and,  therefore,  does 
not  determine  the  procurement  approach.  If  the  total  value  of  a  procurement  for  a 
service  exceeds  $1,000,  an  RFR  should  be  issued.  The  total  value  of  a  procurement 
which  anticipates  multiple  vendors  will  also  almost  always  use  an  RFR.  A  list  of 
qualified  vendors  can  be  the  result  of  an  RFR. 

QUESTION:  Is  it  necessary  to  submit  a  Commonwealth  Terms  and  Conditions  with  an 

openorder  for  consultants?  I  will  have  each  of  our  consultants  documentation,  sign 
a  new  one  page  Standard  Contract  Form  to  keep  on  file.  I'm  unsure  as  to  what 
needs  to  accompany  the  actual  when  submitting  the  openorder  request  to 
Comptrollers. 

ANSWER:  For  any  procurement  under  801  CMR  21.00  with  an  anticipated  value  greater  than 
$1,000  for  the  total  duration  of  the  procurement,  there  must  be  a  Request  for 
Response  (RFR),  a  Bidder's  response,  a  Commonwealth  Terms  and  Conditions 
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and  a  Standard  Contract  Form  Refer  to  the  Procurement  Policies  and 
Procedures  Handbook  for  details. 
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